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 P-R-O-C-E-E-D-I-N-G-S 

 9:43 a.m. 

  CHAIR GRIFFIS:  In which case, let me call 

the Public Hearing to order and, of course, this is 

the October 14, 2003 Public Hearing of the Board of 

Zoning District of Columbia.  My name is Geoff 

Griffis.  I am Chairperson.  With me today is Ms. 

Miller and representing National Capital Planning 

Commission is Mr. Zaidain, who I promise will be right 

back, and representing the Zoning Commission with us 

this morning is Mr. May, who Mr. Zaidain probably just 

went to get. 

  Copies of today's hearing agenda are 

available to you.  They are located close to the door 

where you entered into the hearing room.  If you 

haven't picked one up, please, make yourself available 

and take a look at that for our morning session.  Let 

me run through a couple of quick things that are very 

important. 

  First of all, we would ask that people 

maintain some quiet and not make any disruptive noises 

or actions in the hearing room.  And as I stated 

earlier and for those that are coming in, I would ask 

for people to turn off cell phones and beepers at this 

time, so we don't disrupt the people that are giving 
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testimony before us. 

  All persons planning to testify either in 

favor or in opposition of an application are to do 

several things.  First of all, I will need you to fill 

out two witness cards.  Witness cards are located at 

the table where you entered into and also at the table 

in front of us.  Prior to coming forward, if you would 

have both of those filled out and given to the 

recorder, who is sitting to my right.  Then when 

coming forward, of course, it is important to 

understand that all proceedings before the Board are 

recorded and you will then need to sit in front of a 

microphone, turn it on and speak clearly into it.  

That being said, it means that anything else said in 

this hearing is not in the record and won't be part of 

our deliberation. 

  The order of procedure for special 

exceptions and variances is as follows:  First, the 

statement and witnesses of the applicant.  Second will 

be Government reports attentive to the application, 

that is things like Office of Planning or Department 

of Transportation.  The third would be the report of 

the Advisory Neighborhood Commission.  Fourth would be 

parties and persons in support of the application.  

Fifth would be parties or persons in opposition.  And 
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sixth we would have closing remarks by the applicant. 

  Cross examination of witnesses is 

permitted by the applicant and parties in the case.  

The ANC within which the property is located is 

automatically a party in the case.  The record will be 

closed at the conclusion of each hearing on a case, 

except for any material that is specifically requested 

by the Board, and we will be very specific on what is 

to be submitted and when it is to be submitted into 

the Board.  This is very important in terms of 

establishing the record, and that record will be the 

basis of our deliberation.  After material that is 

requested is received, of course, it goes without 

saying that the record would then be finally closed 

and no other information will be accepted into the 

record. 

  The Sunshine Act requires that this Board 

conduct its case proceedings in the public and before 

the public.  This Board may, however, enter executive 

session during or after the hearing on a case and that 

would be for purposes of deliberating on the case or 

reviewing the record.  The decision of this Board in 

contested cases must be based exclusively on the 

record, which is why I've gone through so much about 

how important it is to put things into the record.  



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 7

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

But there's another important aspect of that.  We 

would ask that people present today not engage Board 

members in conversation, so we do not give the 

appearance of receiving information that isn't part of 

the public hearing and therefore part of the record. 

  The Board will consider any preliminary 

matters at this time for the morning cases.  

Preliminary matters are those which relate to whether 

a case should or will be heard today, such as requests 

for postponements, continuances or withdrawal or 

whether proper and adequate notice of the hearing has 

been provided.  If you are not ready to go forward 

with a case today or if you believe the Board should 

not proceed with a case, now would be the time to come 

forward, and I will take a preliminary matter is 

before us by coming forward and having a seat at the 

table in front of us. 

  Let me also say a very good morning to Ms. 

Bailey from the Office of Zoning and also Mr. Moy, who 

is with us, and let me go to Ms. Bailey.  Are there 

any preliminary matters for the Board, at this time, 

that you are aware of? 

  MS. BAILEY:  Mr. Chairman, members of the 

Board and to everyone, good morning.  There is, Mr. 

Chairman, and it has to do with Application 17055 of 
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the Army Distaff Foundation, Inc.  There is a request 

for a postponement until after January 2004, and there 

are also parties who are requesting to become -- to 

receive status in this case. 

  CHAIR GRIFFIS:  Very well.  Mr. Tummonds? 

  MR. TUMMONDS:  Good morning. 

  CHAIR GRIFFIS:  Good morning. 

  MR. TUMMONDS:  Mr. Chairman, members of 

the Board, my name is Paul Tummonds from the Law Firm 

of Shaw Pittman on behalf of the Army Distaff 

Foundation.  Just to reiterate what Ms. Bailey said, 

on September 16th and September 30th the Army Distaff 

Foundation filed letters into the record of this case 

requesting a postponement of this case, so that the 

Army Distaff Foundation could engage in a community 

dialogue process with members of ANC-3/4G as well as 

members of the surrounding community. 

  As noted in our September 30th letter, we 

believe that a continuance of this case until January 

2004 would be an appropriate time frame in which the 

parties could come together, continue a dialogue 

process that has already begun and then hopefully 

present to you a case in January that would be 

smoother, cleaner and hopefully more concise.  Thank 

you. 
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  CHAIR GRIFFIS:  You know, when I was 

looking at that I was thinking January that's so far 

away, but my goodness it isn't.  Okay.  And what we 

have, I don't hear any opposition to continuing the 

case.  I think that would be appropriate, but I think 

what we need to decide is whether we go through 

granting party status or not. 

  Do the Board members have any opinion? 

  BOARD MEMBER ZAIDAIN:  I guess I'm open to 

discussion from the other Board members, but I would 

rather, if there is going to be some additional 

community dialogue as Mr. Tummonds has stated, it 

might be better to wait until January, because the 

party status applications may change. 

  CHAIR GRIFFIS:  Right.  I absolutely 

agree.  And this is what I would like to do if it's 

within our purview is to require the applicant to 

notify those that are already required, but also to 

serve all information on the two individuals or rather 

request the party status from Cross and also on behalf 

of the Knollwood Neighbors, and I think might be 

sufficient at this time.  But let me ask, is Mr. and 

Mrs. Cross here?  Would you mind just coming forward 

for a second?  And is Mr. Fenster here?  Is the ANC 

representative here from 3/4G? 
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  MR. BUCHHOLZ:  Here. 

  CHAIR GRIFFIS:  Would you mind coming up? 

 Well, no, actually just pull up another chair if you 

don't mind.  This will take two seconds.  All right.  

Probably five minutes.  Mr. Cross, good morning. 

  MR. CROSS:  Mr. Chairman, good morning. 

  CHAIR GRIFFIS:  Just give me your name and 

your address for the record. 

  MR. CROSS:  My name is Daniel Cross, C-R-

O-S-S.  My personal residence is 6226 29th Street, 

N.W., and I am also the owner of 6234 29th Street, 

N.W., one house away. 

  CHAIR GRIFFIS:  Okay.  And the one that is 

adjacent to that property is not your primary 

residence? 

  MR. CROSS:  6234 is at the head of 

Stevenson Lane.  It is a rental investment property 

that I own. 

  CHAIR GRIFFIS:  I see. 

  MR. CROSS:  It has the direct view of the 

site, as does my own residence. 

  CHAIR GRIFFIS:  Okay.  And that doesn't 

have pertinence.  It was just for clarification.  And, 

obviously, your concern in the application request was 

for the overshadowing proposed development.  Let me 
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ask you, and this is what I'm going to ask everybody, 

do you have difficulty in postponing the granting or 

denial party status until we call the case sometime 

after January? 

  MR. CROSS:  I have no objections.  My hope 

would be the case would be beyond January to give 

families an opportunity to enjoy the holiday without 

having to work the case for a January hearing. 

  CHAIR GRIFFIS:  Okay.  And the ANC, do you 

have an opinion in the matter of granting party 

status? 

  MR. BUCHHOLZ:  We certainly support 

granting party status to Knollwood Neighbors.  

Concerning the schedule, I would like to point out 

that while January seems far away -- 

  CHAIR GRIFFIS:  Okay.  Actually, let's not 

talk about schedule.  Just does the ANC have an 

opinion on just postponing the granting or denial of 

party status until we call the case sometime after 

January? 

  MR. BUCHHOLZ:  Well, I would say that we 

would prefer that you grant Knollwood Neighbors party 

status now. 

  CHAIR GRIFFIS:  Okay. 

  MR. BUCHHOLZ:  Just to improve the 
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delivery of papers and that sort of thing. 

  CHAIR GRIFFIS:  Okay.  Understood. 

  MR. SCALLET:  Mr. Chair, my name is -- 

excuse me, I'm actually Ted Scallet.  With me is Larry 

Fenster, my neighbor, right to my left. 

  CHAIR GRIFFIS:  Okay.  Good morning. 

  MR. SCALLET:  We do represent Knollwood 

Neighbors here and I guess I would second Mr. 

Buchholz' comment.  It would be easier for us to, I 

guess, receive notice if we were actually deemed a 

party, at this point.  But if it's the Court's 

procedure to wait, you know, as long as we were kept 

in the loop and receive notice, I think that would be 

our major concern at this point. 

  CHAIR GRIFFIS:  Okay.  Mr. Tummonds, do 

you have any objection to either of the party status 

applications? 

  MR. TUMMONDS:  We have no objection to the 

Knollwood Neighbors.  I know typically in cases like 

this in order to help frame the case there is 

discussion with a group, such as Mr. Cross. 

  CHAIR GRIFFIS:  Okay. 

  MR. TUMMONDS:  To see if Mr. Cross' views 

could be -- 

  CHAIR GRIFFIS:  Like one party in this? 
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  MR. TUMMONDS:  Yes. 

  CHAIR GRIFFIS:  Mr. Cross, is there a 

reason why you haven't joined the Knollwood party?  

And let me just preface that with saying the sixth 

question in the application goes to the heart of the 

matter here and it explains how a person's interest 

would be more significantly, distinctly or uniquely 

affected in character or kind by the proposed zoning 

action than that of other persons in the general 

public. 

  Now, that's not the most precise language 

available.  However, the Board has to date interpreted 

party status applications as looking at all those that 

are requesting and evidencing impact and saying well, 

we can't have 12 people that object to the traffic and 

congestion, because there's nothing unique about each 

of those standings as parties.  My point being is 

there something unique about your party status that 

would not be able to be covered with joining of 

parties in the Knollwood? 

  MR. CROSS:  Mr. Chairman, I understand 

your question.  I thank you.  As a matter of the 

record, I'm a former Advisory Neighborhood 

Commissioner in 3D and I'm familiar with the 

proceedings in sport.  My counsel, Pat Brown, could 
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not join me today as he is involved in other issues 

before you this afternoon, I believe.  I am 

specifically asking for separate status, although I 

fully support the activities of my neighbors, because 

I believe, unlike any of my other neighbors, I'm 

looking after two individual pieces of property that 

I, as a real estate broker, believe will have a 

diminishing value to the actions proposed by 

Knollwood. 

  CHAIR GRIFFIS:  Well, are you saying that 

no other property, if that impact is correct, would 

have the same?  It's only your two properties that 

would be impacted? 

  MR. CROSS:  No, we're all impacted.  I'm 

doubly impacted as an owner of two properties in the 

District of Columbia in immediate proximity to the 

applicant. 

  CHAIR GRIFFIS:  I see.  But isn't there 

some logic that okay you are doubly, but the Knollwood 

is -- how many members do you have?  Are you 

represented? 

  MR. SCALLET:  At current count, Mr. Chair? 

  CHAIR GRIFFIS:  85? 

  MR. SCALLET:  Yes, there's about 85 that 

have signed the petition.  The original petition was 
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signed by over 120 of the neighbors. 

  CHAIR GRIFFIS:  Right. 

  MR. SCALLET:  And we're trying to get to 

those people. 

  CHAIR GRIFFIS:  Okay.  My point being how 

do I balance that?  Okay.  So you have two properties 

and now I've got 85.  Is that the difference?  I mean, 

how many of those own two properties or single 

property?  The importance for us in granting the party 

status is that the issues are represented. 

  MR. CROSS:  Again, Mr. Chairman, fully 

understood.  I believe that I have a direct interest 

from my familiarity with ANC issues in protecting my 

property rights distinct from a group and would ask 

for consideration of property -- of party status.  I 

will be working in cooperation with my neighbors. 

  CHAIR GRIFFIS:  Right. 

  MR. CROSS:  It's not my intent to obstruct 

the process. 

  CHAIR GRIFFIS:  Indeed. 

  MR. CROSS:  But to fly wingman with them. 

  CHAIR GRIFFIS:  Okay.  Board comments?  

Mr. May? 

  MR. MAY:  Yes, where exactly is your 

property? 
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  MR. CROSS:  Using the exhibit, I am at the 

head of Stevenson Lane where Stevenson Lane intersects 

29th Street at the top of the chart. 

  MR. MAY:  Can you just -- 

  MR. CROSS:  At 6234. 

  CHAIR GRIFFIS:  Why don't you point to 

both? 

  MR. MAY:  If you could point to it? 

  MR. CROSS:  1, 2. 

  MR. MAY:  So you're actually across the 

street.  You're not part of the same square? 

  MR. CROSS:  That's correct.  But that 

would be -- I mean, going back to my ANC hat, one of 

my profound objections, you're dealing with an 80 foot 

tall structure.  You're outside of the norms by which 

we measure distances of impacted neighbors in most 

ANC/BZA cases.  If this was a residential change to a 

single-family dwelling, as we're zoned in the 

neighborhood, the normal boundaries by which you would 

measure impact and grant party status would be 

significantly different than when we're talking about 

an 80 foot tall structure. 

  MR. MAY:  Okay. 

  CHAIR GRIFFIS:  Indeed.  The Knollwood 

Neighbors, are any of the representative residents 
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north of the proposed project? 

  MR. CROSS:  Yes. 

  CHAIR GRIFFIS:  Are any showing on that? 

  MR. CROSS:  Yes.  I mean, Mr. Fenster 

could go up there and show who are the sort of 

Knollwood Neighbors working group. 

  CHAIR GRIFFIS:  Point four of them to me. 

 Just point four. 

  MR. CROSS:  In the working group? 

  CHAIR GRIFFIS:  I don't know.  Whoever 

you're representing.  You can't talk when you are up 

there. 

  MR. SCALLET:  Everybody that is in green, 

Mr. Chair, has signed the petition. 

  CHAIR GRIFFIS:  So everyone is what -- 

  MR. SCALLET:  So everybody is opposed to 

this. 

  CHAIR GRIFFIS:  -- Knollwood is 

representing? 

  MR. SCALLET:  Yes. 

  CHAIR GRIFFIS:  Okay.  That's clear to me. 

 Board members, let's move ahead with party status, as 

we've already gotten into it and I would move granting 

of the party status to the Knollwood Neighbors as 

represented.  And I'm sorry, your name again was? 
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  MR. SCALLET:  My name is Ted Scallet, Mr. 

Chair. 

  CHAIR GRIFFIS:  Ted Scallet? 

  MR. SCALLET:  Yes, sir. 

  CHAIR GRIFFIS:  And you are an attorney? 

  MR. SCALLET:  Yes, sir. 

  CHAIR GRIFFIS:  And you are representing 

the Knollwood? 

  MR. SCALLET:  For this proceeding, yes. 

  CHAIR GRIFFIS:  For this one?  How about 

the next one? 

  MR. SCALLET:  I will be here on the next 

one.  My home is directly across from the proposed 

construction. 

  CHAIR GRIFFIS:  So you are also a resident 

in the area?  Okay. 

  MR. SCALLET:  Yes, sir. 

  BOARD MEMBER ETHERLY:  I'll second the 

motion, Mr. Chair. 

  CHAIR GRIFFIS:  Thank you very much.  Any 

further discussion or deliberation, comments?  Very 

well.  I would ask for all those in favor to respond 

by saying aye. 

  ALL:  Aye. 

  CHAIR GRIFFIS:  Opposed?  Good.  I would 
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also move denial of the party status for Mr. Cross, 

although, and ask for a second, and I will discuss it. 

  MR. MAY:  I'll second that motion. 

  CHAIR GRIFFIS:  Thank you.  I think Mr. 

Cross has a very compelling case and is clearly very 

articulate and noting it and also understanding the 

proceedings of this.  However, in granting the party 

status, I find that joining with the Knollwoods and 

supporting the Knollwoods and actually participating 

within that party status will equally reflect his 

issues and represent his issues, as I don't see 

anything outrageously unique in terms of the 

surrounding areas and those that are represented by 

the Knollwood Neighbors, and I would entertain other 

comments or discussion. 

  MR. MAY:  I would tend to agree.  I mean, 

the impact of the project is clearly significant on a 

number of the surrounding properties, but it is hard 

to see why there is any real case that Mr. Cross' 

situation is unique compared with the rest of the 

neighbors.  I think if it were not for the Knollwood 

Neighbors wanting that party status or having that 

party status, then I would -- it might be a stronger 

case.  But it's clear to me that his interests will be 

well-represented by the Knollwood Neighbors. 
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  CHAIR GRIFFIS:  Good.  Thank you.  Others? 

 Anything further?  I would ask for all those in favor 

of the motion to respond by saying aye. 

  ALL:  Aye. 

  CHAIR GRIFFIS:  And opposed?  Thank you.  

Mr. Cross, we absolutely look forward to your 

participation in this case.  And, of course, you are 

not a party, but can join with Knollwood.  You can be 

represented additionally.  There is nothing that 

precludes you from testifying as a person also, which 

is also an important aspect of the participation in 

our cases.  Okay.  Let's set a date. 

  MS. BAILEY:  Mr. Chairman, there are two 

proposals.  One for the first part of January and then 

the other for later in the year.  So there are two 

options available to the Board, at this point. 

  CHAIR GRIFFIS:  I like June.  June is a 

nice month. 

  MR. SCALLET:  We have no objection. 

  CHAIR GRIFFIS:  Yes.  Well, let's be 

realistic.  How much time do you think -- yes, I don't 

want to do it first after the year.  I know we're 

going through holidays and all of that.  Let's spend 

some time on this.  I don't think it has to be 

exhaustive.  I think the issues are very clear and can 
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be refined.  Let's make things known and let's move 

on.  However, let's make it appropriate so we don't 

come back and everyone feels rushed.  So let me ask, 

first of all, the ANC, your proposed date, January, 

end of January, early February? 

  MR. BUCHHOLZ:  Certainly early -- no 

earlier than early February.  We have sort of sorted 

out what our dates are for meetings.  They are October 

27th, November 10th and 24th, December 8th, our December 

22nd meeting will likely be canceled, because it is 

Christmas week, and then you sort of look at giving 

time for the parties involved to hopefully come to a 

resolution of the issue, which involves the discussion 

of various options for relocating the building, 

possibly. 

  CHAIR GRIFFIS:  Okay.  Without getting 

into that, what's your last dates in January for your 

meetings? 

  MR. BUCHHOLZ:  I don't have an exact date, 

but it's the fourth Monday, whatever that happens to 

be. 

  CHAIR GRIFFIS:  Okay.  So the fourth 

Monday.  Conceivably, if it's down to the wire, that's 

where things will get hashed out. 

  MR. BUCHHOLZ:  Exactly. 
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  CHAIR GRIFFIS:  On your end. 

  MR. BUCHHOLZ:  I would suggest February 

for a meeting. 

  CHAIR GRIFFIS:  Not ours.  Pardon me? 

  MR. BUCHHOLZ:  February for your meeting. 

  CHAIR GRIFFIS:  Okay.  What is the 22nd?  

What's the first Tuesday in February, Ms. Bailey? 

  MS. BAILEY:  I have the 3rd, Mr. Chairman. 

  CHAIR GRIFFIS:  The 3rd? 

  MS. BAILEY:  Yes. 

  CHAIR GRIFFIS:  I'll start at the right.  

Mr. Tummonds, any objection to the 3rd of February? 

  MR. TUMMONDS:  We can make February 3rd 

work. 

  CHAIR GRIFFIS:  Okay. 

  MR. TUMMONDS:  With no objection to that. 

  CHAIR GRIFFIS:  Okay.  Knollwood? 

  MR. SCALLET:  Mr. Chair, I think, we don't 

think that that's going to be enough time.  If I can 

just spend two minutes to give you a little 

background? 

  CHAIR GRIFFIS:  No. 

  MR. SCALLET:  We met once with -- 

  CHAIR GRIFFIS:  I understand. 

  MR. SCALLET:  There are a dozen -- 
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  CHAIR GRIFFIS:  I can imagine. 

  MR. SCALLET:  Okay. 

  CHAIR GRIFFIS:  What is today's date, the 

14th of October? 

  MR. SCALLET:  In the holiday season, 

Knollwood presented to us a dozen options that they 

considered. 

  CHAIR GRIFFIS:  Okay.  I understand. 

  MR. SCALLET:  We -- 

  CHAIR GRIFFIS:  How long have you been 

working on this? 

  MR. SCALLET:  How long have we been 

working on this? 

  CHAIR GRIFFIS:  I mean, when did you first 

know about this? 

  MR. SCALLET:  We first knew about it at 

the end of July when we got the notice from the BZA. 

  CHAIR GRIFFIS:  Okay. 

  MR. SCALLET:  We asked Knollwood to meet. 

  CHAIR GRIFFIS:  Okay.   

  MR. SCALLET:  In the first week of 

September.  We asked Knollwood again to meet in the 

middle of September.  We asked Knollwood again -- 

  CHAIR GRIFFIS:  Okay. 

  MR. SCALLET:  -- to schedule a tour in the 
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beginning of October, which we did do 10 days ago.  

We're trying to schedule a meeting.  We have yet 

really to hear anything about any alternatives.  This 

is a -- 

  CHAIR GRIFFIS:  I would suggest this. 

  MR. SCALLET:  Yes? 

  CHAIR GRIFFIS:  Let's be productive in 

October and November.  Take December off.  Take 

January off.  We'll see you in February.  I don't 

anticipate and all cases don't come with everything 

resolved, and there are things that you need to deal 

with that aren't going to be of pertinence to us, so 

my point being work hard towards the 3rd, because we 

will pick it up, at that point. 

  ANC have any other objections to the 3rd of 

February? 

  MR. BUCHHOLZ:  No. 

  CHAIR GRIFFIS:  Mr. Cross, as you're here, 

let's hear from you. 

  MR. CROSS:  Thank you, sir.  I appreciate 

it.  The one comment I would make is the only 

communication we have had has been as a result of 

communications amongst ourselves. 

  CHAIR GRIFFIS:  Okay. 

  MR. CROSS:  Certainly in the past -- 
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  CHAIR GRIFFIS:  Let me --  

  MR. CROSS:  I would have expected notices 

from the applicant.  I would hope that your original 

instructions are consult with an attorney. 

  CHAIR GRIFFIS:  You got notice of this 

hearing.  Is that correct? 

  MR. CROSS:  I did not.  I did not get 

official notices of the hearing. 

  CHAIR GRIFFIS:  You mean in the mail? 

  MR. CROSS:  In the mail. 

  CHAIR GRIFFIS:  Okay. 

  MR. CROSS:  Nor did I get a notice of the 

original application, because we're outside the 

regular boundary. 

  CHAIR GRIFFIS:  Regular issue.  Okay.  

Here's the only way I can address your concern, and 

that is we have our required procedures.  And if it 

can be shown, and that's one of the pieces that would 

go to a continuance or a withdrawal or whatever it is, 

if proper and adequate notice hadn't been provided, 

that's the only jurisdiction I have over requiring 

communication.  In fact, sending out there, you guys 

may spend four months knocking on the door and no one 

talks to you. 

  That isn't going to be my issue until we 
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get in and that can be shown as it relates to the 

actual application.  I would think that they wouldn't 

do that, but there that is.  So the point being, I 

believe, and the record shows that they have 

sufficiently followed our procedure in announcing this 

application.  I think by the fact that you now have 

parties, any other submissions are going to be 

distributed, so there hopefully will be more 

information. 

  MR. CROSS:  We look forward to seeing you 

in February. 

  CHAIR GRIFFIS:  That's nice to hear.  

Okay.  Anything else? 

  MS. BAILEY:  I just want to -- 

  CHAIR GRIFFIS:  Are we doing it in the 

morning or afternoon? 

  MS. BAILEY:  Afternoon, Mr. Chairman. 

  CHAIR GRIFFIS:  Afternoon. 

  MS. BAILEY:  The morning is your meeting. 

  CHAIR GRIFFIS:  That's true.  Is that 

amenable?  Afternoon, 1:00?  Very well.  If there's 

nothing further on this then? 

  MS. BAILEY:  No, sir. 

  CHAIR GRIFFIS:  Great.  Thank you very 

much.  That was an extended two seconds, but I 
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appreciate everyone coming down, first of all, and 

getting this done, and we will see you in February.  

Hopefully, there won't be a big snow storm. 

  MR. CROSS:  Okay.  Thank you, Mr. 

Chairman. 

  CHAIR GRIFFIS:  Sure.  Take care.  Let's 

call the first case of the morning then. 

  MS. BAILEY:  Application No. 17057 of 

Janet R. McCarthy, pursuant to 11 DCMR, for a special 

exception to allow a screened porch addition to a 

single-family dwelling under section 223, not meeting 

the side yard requirements of section 405.  The 

property is located in the R-1-B District of premises 

5126 Fulton Street, N.W., also known as Square 1419, 

Lot 822. 

  Please, stand to take the oath.  Please, 

raise your right hand. 

  (The witness was sworn) 

  MS. BAILEY:  Thank you. 

  CHAIR GRIFFIS:  Okay.  Good morning. 

  MS. MCCARTHY:  Hi. 

  CHAIR GRIFFIS:  You've lost your audience. 

  MS. MCCARTHY:  That's okay. 

  CHAIR GRIFFIS:  All right.  Well, we're 

going to go ahead anyway.  Can you introduce yourself, 
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please? 

  MS. MCCARTHY:  Yes.  I'm Jan McCarthy.  

Can you hear me okay? 

  CHAIR GRIFFIS:  Absolutely. 

  MS. MCCARTHY:  And I live at 5126 Fulton 

Street, N.W. in D.C. 

  CHAIR GRIFFIS:  Good. 

  MS. MCCARTHY:  Do I proceed? 

  CHAIR GRIFFIS:  Yes.  As you know, you and 

Mr. Moy or Ms. Bailey has indicated that you are here 

under section 223.  I think we can go through this 

pretty quickly.  We do have, I believe, the Office of 

Planning representative here.  There seems to be 

overwhelming support, which is the important piece of 

that is not that this is a popularity contest, but 

rather when there is opposition, opposition can raise 

issues that we need to look at that may not support 

the granting of the relief required. 

  However, why don't I ask you to do two 

things.  First of all, run through very briefly what 

you are proposing. 

  MS. MCCARTHY:  Okay. 

  CHAIR GRIFFIS:  How it addresses 223, 

which you may do in that. 

  MS. MCCARTHY:  Okay.   
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  CHAIR GRIFFIS:  But we're going to have 

some specific questions on the analysis, the 

measurements and such, because it's not exactly clear, 

and I think we can bring clarity very quickly. 

  MS. MCCARTHY:  Okay.   

  CHAIR GRIFFIS:  And move on. 

  MS. MCCARTHY:  Okay.   

  CHAIR GRIFFIS:  So with that, I'll stop 

talking. 

  MS. MCCARTHY:  Okay.  I'm proposing to 

build a screened porch on the back of my house while 

I'm doing interior renovations in the other part of 

the house.  The porch would be 11 x 15.  It would 

provide a rear exit from the first floor of my house, 

which I don't now have, and also steps down to the 

patio below, which is already existing. 

  The exception that I'm requesting is to 

the 8 foot setback from each side of the property.  My 

property is 25 feet wide.  My current house is 16 feet 

wide and the porch along with the steps would get 

closer to the side, each side than 8 feet.  My house 

is a semi-attached house, so one side of it is already 

on the property line, so I don't have any space on 

that side.  So I'm requesting an exception to that 8 

foot setback on each side. 
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  CHAIR GRIFFIS:  Your application states 

that the screened porch and the steps down will enable 

you to have a rear exit. 

  MS. MCCARTHY:  Right. 

  CHAIR GRIFFIS:  Is that correct? 

  MS. MCCARTHY:  Right. 

  CHAIR GRIFFIS:  Ms. -- 

  MS. MCCARTHY:  McCarthy. 

  CHAIR GRIFFIS:  Ms. Glazer, it's my 

understanding then that that is an allowable structure 

within the required open spaces, as it is the access 

off of the first floor.  Anything above wouldn't go 

towards -- anything above that would go towards 

building area, and therefore would be counted toward 

lot occupancy.  I mean, is this actually properly, in 

terms of the stairs, needing relief?  I'll give you a 

minute. 

  MS. GLAZER:  Mr. Chair, so you're 

questioning whether the relief is needed to begin with 

under that section? 

  CHAIR GRIFFIS:  Well, for the stairs. 

  MS. GLAZER:  For the side yard? 

  CHAIR GRIFFIS:  Yes.  Oh boy.  Okay.  Why 

don't you continue on.  We'll take a second look at 

that. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 31

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MS. MCCARTHY:  Okay.  Even the side that I 

share with the neighbor next door, even regardless of 

the steps, that side is still closer than 8 feet. 

  CHAIR GRIFFIS:  Right. 

  MS. MCCARTHY:  So maybe that's the issue. 

  CHAIR GRIFFIS:  Right. 

  MS. MCCARTHY:  I don't know. 

  CHAIR GRIFFIS:  But you're aligning your 

screened porch with the existing line of the building? 

  MS. MCCARTHY:  It will be smaller than the 

existing line. 

  CHAIR GRIFFIS:  On the whatever side that 

is? 

  MS. MCCARTHY:  Yes. 

  CHAIR GRIFFIS:  I don't have direction. 

  MS. MCCARTHY:  It's actually coming in 4 

feet from the side that I share with my neighbor 

instead of being aligned with it. 

  CHAIR GRIFFIS:  Boy. 

  MS. MCCARTHY:  Do you want me to go on? 

  CHAIR GRIFFIS:  Yes, go ahead. 

  MS. MCCARTHY:  Okay.  The next part I was 

asked to talk about was meeting the requirements of 

section 223 and questions were will there be any 

adverse affect on the adjacent or abutting properties? 
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 And my response to that is no, that it will not 

affect the availability of light or air.  It's a one-

story screened porch.  It will be setback 4.5 feet 

from the adjacent, abutting property that I share the 

wall with, and the porch, itself, will be 8 feet from 

my neighbor on the other side that I don't share the 

wall with 8 feet from the property line. 

  The other thing is that one of the main 

reasons for that 4.5 foot setback on the wall that I 

share with my neighbor is that we have a great big 

tree there that we also share and neither one of us 

want to cut down that tree. 

  The next issue is privacy and use of 

enjoyment of neighboring properties, and what I 

propose to do will not change the privacy or use of 

neighboring properties.  I have a privacy fence on 

both sides in my backyard right now.  And the screened 

porch will actually be further away from my neighbor 

that I share the wall with than our current front 

porch is, which are contiguous right beside each 

other.  And then other neighbors in the neighborhood 

have already done rear decks and porches and 

extensions as well that are similar to what I propose 

to do. 

  Will the addition intrude upon the 
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character, scale and pattern of houses along the 

street frontage, and the answer to that is no.  You 

will barely be able to see the screened porch from the 

street, because it will be, you know, narrower than my 

current house.  And because of the structure of the 

houses and trees, etcetera, and the way the yard 

slopes, it is very hard to see the back of the houses 

from the street.  I do have an alley behind the house 

and I have businesses on the other side of that alley 

behind me, but there are also trees and a privacy 

fence and lots of shrubbery. 

  And then the other question was about lot 

occupancy not to exceed 50 percent and it will not.  

I'll still have almost 75 percent of the lot without a 

building on it, even with the screened porch on it. 

  CHAIR GRIFFIS:  So you have about 25 

percent lot occupancy? 

  MS. MCCARTHY:  Yes, yes. 

  CHAIR GRIFFIS:  Even with the addition? 

  MS. MCCARTHY:  Even with the addition, 

yes. 

  CHAIR GRIFFIS:  Okay.  Does that count the 

stairs? 

  MS. MCCARTHY:  You know, no. 

  CHAIR GRIFFIS:  Does that count -- 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 34

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MS. MCCARTHY:  That doesn't count the 

stairs. 

  CHAIR GRIFFIS:  Does that count the 

portion of 4 feet setback from the other property 

line? 

  MS. MCCARTHY:  No, I'm just counting the 

house itself and the square footage of the screened 

porch. 

  CHAIR GRIFFIS:  So you just have the 

structure itself? 

  MS. MCCARTHY:  Yes. 

  CHAIR GRIFFIS:  Okay. 

  MS. MCCARTHY:  Yes, yes.  And then the 

special exception test, will the porch be consistent 

with general intent and purpose of the Zoning 

Regulations, I think that it will.  It's putting a 

porch on the rear of my house is in character with 

what several other neighbors have done on their homes. 

 And the Zoning Regulations are designed to protect 

quiet residential areas and promote family life and I 

think that extending my living area will certainly 

promote family life and it will provide a rear exit on 

my first floor, which I would really like for safety 

reasons as well as convenience.  And due to the slope 

of the property and the mini trees, it will be barely 
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visible from the street.  It also allows us the size 

and placement of-- allows us to save that tree that 

we're concerned about. 

  And the last question was will allowing 

the porch adversely affect the use of neighboring 

property, and the answer was no, that my neighbors 

will still continue to receive light and air, it won't 

affect their privacy or use of their property for all 

of the reasons that I've already said. 

  CHAIR GRIFFIS:  Good.  Thank you very 

much.  Very interesting.  Let me also just state 

2503.4 "Stairs leading into the ground floor of a door 

located on this story in which the principle entrance 

of the building is located may occupy any yard 

required under provisions of this title.  The stairs 

shall include any railing required in the provisions 

of the D.C. Building Code." 

  MR. MAY:  Which code? 

  CHAIR GRIFFIS:  2503.4.  Mr. May? 

  MR. MAY:  I'm glad you clarified that.  

That was exactly one of the questions I had with that 

handrailing. 

  CHAIR GRIFFIS:  Okay.  How did I estimate. 

  MS. MCCARTHY:  Yes.  Now, so that means 

that on the side where there is no attached neighbor, 
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then there is no side yard issue, correct? 

  CHAIR GRIFFIS:  Not attendant to this 

addition. 

  MR. MAY:  Right. 

  MS. MCCARTHY:  It's -- 

  CHAIR GRIFFIS:  That's my view of it. 

  MR. MAY:  Right. 

  MS. MCCARTHY:  Is that because the stairs 

don't count? 

  MR. MAY:  Stairs don't count. 

  MS. MCCARTHY:  Right. 

  MR. MAY:  Which is correct. 

  CHAIR GRIFFIS:  Right. 

  MR. MAY:  Then on the other side it's 

technically not a side yard issue, either, it's a 

court issue.  And because there is an existing 

nonconforming court, we can extend that existing 

nonconforming court, in essence.  This is a side yard. 

 And once you have an attachment -- 

  CHAIR GRIFFIS:  Right. 

  MR. MAY:  -- you no longer have a side 

yard. 

  CHAIR GRIFFIS:  Well, another way to say 

it is under 223 we are given the jurisdiction to grant 

relief from nonconforming aspects. 
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  MR. MAY:  Right. 

  CHAIR GRIFFIS:  Okay. 

  MR. MAY:  And the nonconforming aspect is 

technically not a side yard in this case. 

  CHAIR GRIFFIS:  Right. 

  MR. MAY:  It is the open court that is 

formed by the porch. 

  CHAIR GRIFFIS:  It's three sided and it's 

still open, I guess. 

  MR. MAY:  Yes. 

  CHAIR GRIFFIS:  Yes.  Okay.  Right.  

That's my understanding. 

  MR. MAY:  Right.  Okay.  It doesn't really 

make your case any significantly different.  It's the 

same threshold and the same issues. 

  MS. MCCARTHY:  Yes. 

  MR. MAY:  It's just a question of what it 

is that we're actually granting relief from. 

  CHAIR GRIFFIS:  Yes. 

  MS. MCCARTHY:  Okay. 

  MR. MAY:  In this case, I think it's the-- 

  CHAIR GRIFFIS:  Funny, you would think 

zoning is just straightforward, but it seems like in 

this application you've gotten quite a few opinions, 

not to mention from the Zoning Administrator, which 
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puts you in here for a variance. 

  MS. MCCARTHY:  Yes. 

  CHAIR GRIFFIS:  But okay. 

  BOARD MEMBER ZAIDAIN:  I have a question 

in regards to the stair.  I'm trying to balance what 

I'm seeing on the plan width, what I see on the 

survey.  Is it just the stair that's encroaching or is 

there additional structure?  Is part of the porch 

included with the portion of the stair that's going 

into the side yard? 

  MR. MAY:  If I can jump in, I think that's 

the patio that's below. 

  CHAIR GRIFFIS:  Yes. 

  BOARD MEMBER ZAIDAIN:  Oh, okay. 

  MR. MAY:  That shaded area. 

  BOARD MEMBER ZAIDAIN:  Is there a concrete 

patio below? 

  MS. MCCARTHY:  There is a concrete patio 

now. 

  BOARD MEMBER ZAIDAIN:  You just had it 

graded? 

  MS. MCCARTHY:  That extends to about 3 or 

4 feet from the side yard. 

  CHAIR GRIFFIS:  Right.  That's on grade 

though. 
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  BOARD MEMBER ZAIDAIN:  Okay. 

  MS. MCCARTHY:  It's on grade though. 

  BOARD MEMBER ZAIDAIN:  And the only thing 

that is above that are the stairs and that's it? 

  MS. MCCARTHY:  That will be the only 

thing.  The stairs and the screened porch will be 

above it, right. 

  BOARD MEMBER ZAIDAIN:  The stairs?  Well, 

okay. 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  But in terms of -- 

how can I ask this question without it sounding 

confusing, in terms of what is flush with your 

building, with your house. 

  MS. MCCARTHY:  Yes. 

  BOARD MEMBER ZAIDAIN:  It's just the 

stairs that is protruding into the side yard, correct? 

 The porch is in line with the house? 

  MS. MCCARTHY:  That's right.  The porch is 

11 feet wide.  I have to add the figures up.  Wait a 

minute. 

  BOARD MEMBER ZAIDAIN:  Okay.  No, I see. 

  MS. MCCARTHY:  Yes, it would be about 9 

feet or so.  The porch itself will be about 9 feet or 

so from the side yard boundary. 
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  BOARD MEMBER ZAIDAIN:  Okay. 

  CHAIR GRIFFIS:  Yes, this is 8. 

  MS. MCCARTHY:  8. 

  BOARD MEMBER ZAIDAIN:  8.3 to the house. 

  CHAIR GRIFFIS:  It's pre-existing and then 

it steps back. 

  BOARD MEMBER ZAIDAIN:  Okay.  Yes.  And 

the width of the house is 16, but the balance of that 

goes into the other side yard, which is nonconforming. 

  CHAIR GRIFFIS:  Good.  Clear? 

  BOARD MEMBER ZAIDAIN:  I am clear. 

  CHAIR GRIFFIS:  Other questions? 

  MR. MAY:  I did want to clarify something. 

 I mean, you raised the question before about lot 

occupancy, and I think we should make it clear to the 

applicant that when calculating the lot occupancy, 

side yards that are nonconforming or courts that are 

nonconforming are actually included in that 

calculation of built area.  So your lot occupancy is 

bigger than the 25 percent or so that you've 

calculated. 

  BOARD MEMBER ZAIDAIN:  Well, the way she 

described it, it sounded like she probably calculated 

it correctly, because she didn't exclude anything. 

  CHAIR GRIFFIS:  No, she just included the 
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structures. 

  MR. MAY:  Only the structures. 

  CHAIR GRIFFIS:  She wouldn't have included 

the court. 

  MS. MCCARTHY:  Structure is all I 

included. 

  MR. MAY:  So that little -- 

  CHAIR GRIFFIS:  It's less than 4 feet. 

  MR. MAY:  That little 7 inch gap is 

included in the built area, and then even the 4 foot 

gap between your house and your neighbor's property is 

included. 

  BOARD MEMBER ZAIDAIN:  Oh, okay. 

  MR. MAY:  Because it's not a conforming 

court.  And again, this is just for your information. 

  MS. MCCARTHY:  Yes. 

  MR. MAY:  So that you know what your lot 

occupancy truly is. 

  MS. MCCARTHY:  Okay. 

  CHAIR GRIFFIS:  Fabulous. 

  MS. MCCARTHY:  Can I ask one question? 

  CHAIR GRIFFIS:  Of course. 

  MS. MCCARTHY:  I just don't want to get 

back to getting a building permit and get it turned 

down or something again.  The 8 foot, I don't need 8 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 42

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

feet on the side that I adjoin, that I share a wall 

with my neighbor.  Is that what you're telling me?  I 

don't need it to be 8 feet from that? 

  CHAIR GRIFFIS:  Do we have a direction on 

this?  What's north? 

  MR. MAY:  Technically, you need to have 8 

feet on all sides in an R-1-B District. 

  MS. MCCARTHY:  Right. 

  MR. MAY:  You don't and your building is 

grandfathered in and so what you have now is an 

existing condition.  It is a grandfathered 

nonconforming court.  Basically that 7 inch gap that 

exists. 

  MS. MCCARTHY:  Okay. 

  MR. MAY:  At the kitchen extension.  You 

are allowed under 223 to extend that nonconforming 

condition. 

  MS. MCCARTHY:  Oh, okay. 

  MR. MAY:  And so you can continue to have 

-- I mean, you could theoretically have kept that at 7 

inches, although I'm sure your neighbor would prefer 

to have it off. 

  MS. MCCARTHY:  Right. 

  MR. MAY:  And you said yourself you want 

to save the tree there. 
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  MS. MCCARTHY:  Yes. 

  MR. MAY:  You're allowed to do that. 

  MS. MCCARTHY:  Yes. 

  MR. MAY:  But, you know, if you were 

building on this, if this were a blank lot, an empty 

lot, technically you would have to have 8 feet on both 

sides. 

  MS. MCCARTHY:  Yes, okay. 

  MR. MAY:  Which, of course, would require, 

you know, relief just to be able to build something on 

it. 

  MS. MCCARTHY:  Yes, okay. 

  CHAIR GRIFFIS:  You didn't think it would 

be this tough, did you?  Okay.  In terms of 

permitting, also, believe me depending on what our 

decision is in this case, that will go to DCRA and the 

Zoning Administrator, but in terms of permits, they 

nitpick a little bit on your A-1.  You may have your 

architect design or clarify.  It has been mislabeled 

new and existing.  You are actually calling out your 

entire existing house as new and the screened porch, 

so this is a large addition to a small screen porch. 

  MS. MCCARTHY:  Oh, no.  Okay.   

  CHAIR GRIFFIS:  Okay.  Everything else 

clear? 
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  MS. MCCARTHY:  Do you -- 

  CHAIR GRIFFIS:  Very well.  Then I would 

move approval of Application No. 17057 for a special 

exception to allow the screened porch addition to the 

single-family dwelling.  Oh, my goodness, I'm really 

rushing through this.  It's inappropriate for me to do 

a motion at this time, as we probably need to get 

through the rest of the case.  Office of Planning is 

here.  Let's hear from the Office of Planning.  Office 

of Planning was approving recommendation of approval 

of the application.  It is Exhibit 26.  I note that 

Mr. Fondersmith is here with us and would entertain 

him stating on the record providing anything that 

needs to be said. 

  MR. FONDERSMITH:  Mr. Chairman, let me 

just clarify that I'm sitting here, but I'm sitting 

here for the next case, so I have not been involved 

with this one, and I probably should not say anything 

on it. 

  CHAIR GRIFFIS:  Okay.  Thank you.  Ms. 

McCarthy, did you get the Office of Planning's memo? 

  MS. MCCARTHY:  I got their report that 

they gave to the Zoning Office. 

  CHAIR GRIFFIS:  Okay.  Do you have any 

questions of the Office of Planning regarding their 
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report? 

  MS. MCCARTHY:  No. 

  CHAIR GRIFFIS:  Very well.  Board members? 

 That being said, thank you very much, Mr. 

Fondersmith, for delivering this.  Is the ANC 

representative here today?  Not seeing any, we do have 

ANC-3D that there's Exhibit 24, and they also were 

recommending approval.  It was timely filed.  Does it 

meet our strict standards and criteria and to be given 

great weight?  Anybody?  Ms. Miller? 

  BOARD MEMBER MILLER:  I think it does.  I 

think it's an excellent report from the ANC.  They had 

a quorum.  They reflect the vote.  They reflect what 

kind of notice they gave, what happened at the 

meeting, so, yes, it does. 

  CHAIR GRIFFIS:  Fabulous.  Thank you.  

That's all the attended information I have on this 

application.  Is there anyone here to give testimony 

either as a person, either in support or in opposition 

of this Application 17057?  If you are, you can come 

forward at this time.  Not seeing anyone come forward, 

I take it that no one is here to give additional 

testimony. 

  In which case, Board members questions of 

the applicant, clarifications? 
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  MR. MAY:  I just have one question.  I saw 

a letter citing support of a next door neighbor and it 

looks like that is the next door neighbor that is not 

attached. 

  MS. MCCARTHY:  That's correct. 

  MR. MAY:  What about the neighbor who is 

attached?  Have you spoken with them and are they 

supportive? 

  MS. MCCARTHY:  Yes, they do.  She now 

lives in New York City and someone is renting the 

place next to me, and she is in support of it.  She 

didn't write a letter though. 

  MR. MAY:  Okay.  All right.  Thanks. 

  CHAIR GRIFFIS:  Okay.  Any other 

questions?  Very well.  Where I was previously then, 

why don't we pick up a motion to approve Application 

17057 for a special exception which would allow the 

screened porch addition to a single-family dwelling 

under section 223, which is not meeting the courtyard 

requirements at premises 5126 Fulton Street, N.W., and 

I would ask for a second. 

  BOARD MEMBER ETHERLY:  Second. 

  CHAIR GRIFFIS:  Thank you very much.  I do 

believe, and as I always say when we have section 223 

applications before us, it's an important section in 
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the Zoning Regulations and it is fairly new and it 

does enable people that are owners of single-family 

dwellings to do modernizations and additions, and I 

think it is an important piece, because as you may not 

be aware, but I am aware, that some of our most 

precious neighborhoods in this city are nonconforming 

to our current zoning, which astounds me to the fact 

that we would love these and we hold them in high 

esteem and yet we have now required that they could 

not be built again. 

  MS. MCCARTHY:  Built. 

  CHAIR GRIFFIS:  But that being said, 

that's just my small version of my speech today and 

I'll try not to -- 

  BOARD MEMBER ZAIDAIN:  Mr. Chair? 

  CHAIR GRIFFIS:  Yes? 

  BOARD MEMBER ZAIDAIN:  Before we -- I hate 

to interrupt you. 

  CHAIR GRIFFIS:  Yes. 

  BOARD MEMBER ZAIDAIN:  Your 223 speech 

there, but I think -- 

  MR. MAY:  Thanks for interrupting. 

  CHAIR GRIFFIS:  Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  I think we need to 

note for the record that this was originally filed as 
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an area variance and that we're amending the, I know 

we should say amending the application, but amending 

the test to a special exception under 223. 

  CHAIR GRIFFIS:  An excellent point and I'm 

sorry my mind seems to be racing a bit this morning 

and that's why I referred to entrance of Zoning 

Administrator's letter, which did refer this up for a 

variance for relief under section 20013B under 405 for 

nonconforming side yard.  It was reviewed by the 

Office of Zoning and it was then given to us as a 

special exception.  I believe the Board in its 

Executive Session deliberated on that, and we did 

proceed in that fashion.  I think it is appropriate.  

Further? 

  BOARD MEMBER ZAIDAIN:  She may. 

  MS. MCCARTHY:  No. 

  CHAIR GRIFFIS:  Ms. Glazer? 

  MS. GLAZER:  No, just getting back to your 

point, Mr. Chair, that just to note for the record 

that based upon your observation that the plan shows 

the stairs only encroaching and not the rest of the 

porch, that the Board is thus treating it as an 

application under 223 for relief from the courtyard 

requirements only and not from the side yard, even 

though the application was framed -- 
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  CHAIR GRIFFIS:  Exactly. 

  MS. GLAZER:  -- as a side yard relief -- 

  CHAIR GRIFFIS:  Exactly. 

  MS. GLAZER:  -- by office of Zoning. 

  CHAIR GRIFFIS:  And it is a matter of 

semantics in many respects, but clearly 223 gives us 

jurisdiction under all those aspects.  But it was 

clarified in the application that the courtyard was 

actually not a compliant piece.  Whew, it's a wonder 

how we get through the complicated ones, isn't it? 

  MS. MCCARTHY:  Yes. 

  CHAIR GRIFFIS:  Indeed.  That being said, 

we have a motion.  It has been seconded.  Any further 

discussion on it?  All right.  Fabulous.  Anything 

further?  Very well.  Then I ask for all in favor to 

respond by saying aye. 

  ALL:  Aye. 

  CHAIR GRIFFIS:  And opposed? 

  MS. BAILEY:  Mr. Zaidain, did you second 

the motion? 

  BOARD MEMBER ZAIDAIN:  No, I think it was 

Mr. May. 

  MS. BAILEY:  Mr. May.  Thank you.  Motion 

was made by Mr. Griffis, seconded by Mr. May, Mr. 

Etherly, Ms. Miller and Mr. Zaidain are in agreement 
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and so the vote is 5-0-0.  And did you say a summary 

order, Mr. Chairman? 

  CHAIR GRIFFIS:  I think that's absolutely 

appropriate, yes. 

  MS. BAILEY:  Thank you, sir. 

  CHAIR GRIFFIS:  Thank you very much.  And 

thank you, Ms. McCarthy, for being here this morning. 

 Good luck with that. 

  MS. MCCARTHY:  Thank you. 

  CHAIR GRIFFIS:  And we'll hope for warm 

weather so you can enjoy that screened porch. 

  MS. MCCARTHY:  Thank you. 

  CHAIR GRIFFIS:  Good.  With that said, 

let's call the next case of the morning. 

  MS. BAILEY:  And that is Application No. 

17063 of Jemal's Liggins LLC, pursuant to 11 DCMR 

3103.2, for a variance from the off-street parking 

requirements under subsection 2101.1 and a variance 

from the loading berth requirements under subsection 

2201.1, to allow continued general office use in an 

existent building in the downtown development District 

C-2-C at premises 450 H Street, N.W., also known as 

Square 518, Lot 103. 

  All those testifying today, would you, 

please, stand to take the oath?  Is there anyone else 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 51

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

in the audience testifying today? 

  (The witnesses were sworn) 

  MS. BAILEY:  Thank you. 

  MR. GLASGOW:  Good morning, members of the 

Board.  For the record, my name is Norman M. Glasgow, 

Jr. of the Law Firm of Holland and Knight representing 

the applicant, Jemal's Liggins LLC, in Case No. 17063. 

 With the permission of the Board and before 

proceeding with the testimony of the witnesses, I 

would like to give a brief opening statement. 

  Here with me this morning are Mr. Paul 

Millstein on behalf of Jemal's Liggins LLC, owner of 

the property.  Seated to his right is Mr. Steven Sher, 

who will be the land planning expert witness.  Mr. 

Dennis Hughes of Holland and Knight is also here in 

the audience. 

  I would like to confirm that the Board has 

received into the record the statement of the 

applicant in the BZA Application 17063. 

  CHAIR GRIFFIS:  Received and read. 

  MR. GLASGOW:  Thank you.  I note for the 

record that Advisory Neighborhood Commission 6-C has 

voted unanimously to support the application, that's 

Exhibit G of the statement, and that there is a report 

in support of the granting of the application from the 
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Office of Planning.  We are not aware of any 

opposition to this application. 

  By way of background, the subject building 

is located on a very small lot located in Square 518, 

Lot 103.  It is only approximately 3,800 square feet 

in size with 54 feet of frontage along H Street.  The 

current zoning of the proper is DD/C-2-C.  A building 

was constructed on the site in approximately 1984 

under the then HR/SP-2 regulations.  The building is 

also located in housing priority area B.  The building 

was the subject of a prior BZA Application No. 14002, 

which is attached as Exhibit C of the statement, and a 

number of variances and special exceptions were 

granted for that property. 

  At that point in time, it was proposed to 

be a mixed use office and apartment house of eight 

units.  The building was never occupied for that 

purpose and the shell was never built out until 

recently, that was many years and a couple of owners 

later.  The applicant and the Youth Services 

Administration obtained building permits and 

Certificates of Occupancy, which were issued for 

office occupancy of the entire building by that 

District of Columbia agency.  And during the review of 

that process, it became known to the owner that 
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variance relief would be necessary for the parking and 

the loading. 

  As the Board may be aware, we had also 

filed an appeal of the Zoning Administrator's ruling 

or ruling of DCRA, which is a separate appeal, that 

would only be necessary if this application is not 

granted by the Board.  As explained by the statement 

of applicant and as also set forth in the report of 

the Office of Planning, the building has had an 

unusual zoning and development history.  The small 

size of the building and the site constitutes an 

exceptional situation or condition as does that 

history.  And the building, as occupied now by a 

District agency, constitutes a practical difficulty if 

the application is not granted as is explained in the 

statement of the applicant and in the report of the 

Office of Planning. 

  In addition, since the building has been 

occupied for office use for approximately the past two 

years without complaint by the neighborhood and in 

recognition of the unanimous support of the ANC, we 

submit there is no substantial detriment to the public 

good or the Zone Plan through the granting of the 

application.  These factors exist both with respect to 

the provision of less than required off-street parking 
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of eight spaces versus 17, and in the providing of the 

-- or the request not to provide a loading berth.  

There was no loading berth constructed nor required 

with the original building.  There is no place to put 

one now. 

  In addition, we have access to the parking 

ramp via the GAO garage, which has been the case since 

the original construction of the building.  If there 

are no preliminary questions, I would like to turn to 

the testimony of the witnesses, and the first witness 

is Mr. Paul Millstein. 

  CHAIR GRIFFIS:  Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  I have a question 

in regards to relief.  You're not seeking a waiver 

from all of the parking spaces, correct?  You're just 

requesting a variance from the reduction or a 

reduction in the schedule?  I'm sorry. 

  MR. GLASGOW:  That's correct, for the 

spaces that we have on the site. 

  BOARD MEMBER ZAIDAIN:  Okay.  So let me 

make sure I'm clear.  So we can move forward in 

hearing this application based on the fact that they 

are going to be providing some parking spaces? 

  CHAIR GRIFFIS:  Well, we'll have to 

substantiate how many they are providing. 
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  BOARD MEMBER ZAIDAIN:  Right. 

  CHAIR GRIFFIS:  I mean, there's talk about 

the stacking and how much and so we'll just get quick 

clarification. 

  BOARD MEMBER ZAIDAIN:  Right.  Is there 

relief being requested for the dimension? 

  MR. GLASGOW:  Yes, because that was relief 

that was granted over the last -- in the last hearing 

in 14002 back in the early 1980s. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  CHAIR GRIFFIS:  Well, wouldn't it be 

cleaner to grant relief from the requirement? 

  MR. GLASGOW:  Yes. 

  CHAIR GRIFFIS:  I mean, why grant a relief 

from the dimension? 

  BOARD MEMBER ZAIDAIN:  What do you mean 

relief from the requirement? 

  CHAIR GRIFFIS:  Well, if you have a space 

that's 10 x 10 and you can fit your compact car in it, 

but that doesn't come up to the required parking space 

to be counted, why would we grant relief just so that 

dimension, that's grant relief of the provided parking 

space?  The fact of the matter is having this 

building, they are going to want to park it and park 

this efficiently as possible, but that may not comply 
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totally with the Zoning Regulations. 

  BOARD MEMBER ZAIDAIN:  Well, that was kind 

of the heart of my question. 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  Are we deliberating 

this on the fact that they are going to be providing 

eight spaces that may be noncompliant in terms of 

their dimension or are we saying they are requesting a 

variance from the parking regs? 

  MR. GLASGOW:  We can provide eight spaces 

consistent with the plan that we will submit today.  I 

mean, it has stacking.  It has spaces that are 

noncompliant. 

  CHAIR GRIFFIS:  Right.  You're saying you 

could accommodate possibly 12 with the stacking and 

all that, but we couldn't count all 12.  Is that the 

number? 

  MR. GLASGOW:  No, we provide eight stacked 

and fit in every which way you can fit spaces in. 

  CHAIR GRIFFIS:  I see.  Where did I get 12 

from?  All right. 

  BOARD MEMBER ZAIDAIN:  Well, then that was 

my trouble in going through this and I think -- I 

don't know.  I'm kind of troubled, because I feel like 

we're starting to deal with parking issues a little 
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differently case by case, but that's another issue.  

But we need to be able to assess the impacts of this 

parking variance and I think in order to properly 

assess that, we need to know exactly what is going to 

be offered on site.  So I guess in a way I'm agreeing 

with Mr. Glasgow and disagreeing with the Chair. 

  CHAIR GRIFFIS:  No, I'm sure you're not 

doing that, but we'll get clarification.  All right.  

Clearly, that's one of the pieces that you need to 

bring up quickly with that. 

  MR. GLASGOW:  Yes. 

  CHAIR GRIFFIS:  The rest of it is pretty-- 

do you have further questions? 

  BOARD MEMBER ZAIDAIN:  No right now. 

  CHAIR GRIFFIS:  Okay.  I think the rest if 

fairly clear.  Were there other questions? 

  BOARD MEMBER MILLER:  Well, I have a 

question just to flush out the history of the zoning 

cases. 

  CHAIR GRIFFIS:  Okay. 

  BOARD MEMBER MILLER:  To understand the 

background, was the applicant aware of that BZA order, 

I think it is 14002, that required residential for 

floors 5 and 6 when it purchased the building? 

  MR. MILLSTEIN:  The applicant was not.  
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This particular -- 

  CHAIR GRIFFIS:  Identify yourself. 

  MR. MILLSTEIN:  I'm sorry, Paul Millstein, 

Doug Seville Incorporated.  We don't do a large due 

diligence study when we acquire properties, that's not 

our corporate history.  This property was never even 

looked at or toured prior to its acquisition.  And 

that is not a typical for us, by the way. 

  CHAIR GRIFFIS:  Although it must have 

stunned you.  I mean, when I first read this 10 

stories, 31,000 square feet, I thought there has got 

to be a typo. 

  MR. MILLSTEIN:  You know it was a very -- 

it was an odd -- though I felt the same thing. 

  CHAIR GRIFFIS:  No, I understand. 

  MR. MILLSTEIN:  It's just a very odd 

building. 

  CHAIR GRIFFIS:  I understand.  Okay. 

  BOARD MEMBER MILLER:  I guess as a follow-

up then, when the Certificate of Occupancy was issued 

in February of '02 was the applicant aware of that BZA 

order? 

  MR. MILLSTEIN:  No. 

  BOARD MEMBER MILLER:  No.  When did the 

applicant become aware of the BZA order? 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 59

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. MILLSTEIN:  When we got a Letter of 

Revocation from -- after the tenant had already been 

in for a year or two, we got a letter from DCRA that 

there was an issue with it.  We bought the building.  

We did a change of ownership, no problems, filed 

permits for every single floor, based on office use, 

poured floor by floor, got the permits, built it out, 

spent the million dollars, moved them in, everybody 

was cruising along nicely and then it came up. 

  BOARD MEMBER MILLER:  Thank you. 

  BOARD MEMBER ZAIDAIN:  I have two follow-

up questions.  I guess one is a note and that is, you 

know, you've said that you do not do a lot of due 

diligence in terms of researching BZA orders or 

whatever.  I mean, I think that kind of is in conflict 

with one of the arguments of the application, which is 

a circumstantial argument.  I mean, yes, you did have, 

you know, tenants in there occupying the building, but 

in a way you're kind of saying that that may have been 

preventable, I guess is what I'm looking for. 

  CHAIR GRIFFIS:  Yes, but the conflict 

would have come, as he just stated, he submitted 

permit documents, those should have been reviewed for 

anything that was higher. 

  BOARD MEMBER ZAIDAIN:  Well, I mean, I 
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guess, you know, in deliberating on that argument 

we're going to have to, you know, assign blame 

somewhere, which I'm not really all for doing.  But 

anyway can you clarify for me that the status of the 

building, according to the police report, the building 

has stood uncompleted on the interior and unoccupied 

for 15 years.  Is that just partial or am I reading 

something wrong? 

  MR. GLASGOW:  Mr. Zaidain, I think you're 

reading something wrong.  Up until -- the building was 

unoccupied for probably 15 or 16 years and then in 

about 2000 -- 

  BOARD MEMBER ZAIDAIN:  Oh, okay.  I see. 

  MR. GLASGOW:  -- building permits were 

applied for and issued. 

  BOARD MEMBER ZAIDAIN:  Yes, the 15 years 

was reported in 2000.  Okay. 

  CHAIR GRIFFIS:  It was unoccupied prior to 

the purchase of the applicant. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  CHAIR GRIFFIS:  And then the submission 

shows, although it was just stated a million dollars, 

I think that was $750,000 improvements and then the 

tenant moved in. 

  BOARD MEMBER ZAIDAIN:  Okay. 
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  CHAIR GRIFFIS:  Okay. 

  BOARD MEMBER ZAIDAIN:  Thanks for the 

clarification. 

  CHAIR GRIFFIS:  Anything else?  Okay. 

  MR. GLASGOW:  All right.  If there are no 

further questions, I would like to call Mr. Millstein. 

 Would you, please, identify yourself for the record 

and proceed with your testimony. 

  MR. MILLSTEIN:  Good morning.  This is 

Paul Millstein with Douglas Corporation.  And if I 

may, you guys have heard my story.  That two minutes 

was basically it.  I can go into much more detail, but 

I'll be glad to just sit back and answer any 

questions, so we can move this along.  I think it is 

pretty clear what has happened here, at least with us. 

 I'll be glad to go through testimony if you would 

like, but I don't think it will offer anything 

additional.  It's up to the Chairman. 

  CHAIR GRIFFIS:  Thank you.  Any questions 

of the applicant, at this time? 

  BOARD MEMBER ZAIDAIN:  I don't know if I 

should ask you this or Mr. Chair.  What's your role in 

the project?  Will you be managing the building? 

  MR. MILLSTEIN:  I'm the vice president of 

the company. 
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  BOARD MEMBER ZAIDAIN:  Okay. 

  MR. MILLSTEIN:  And all new development 

aspects of the company.  I handle the tenant 

improvements for the District, for the Department of 

Youth Services.  At this point, I have a very limited 

role in the building.  It becomes a property 

management issue and that turns over to a different 

wing of the company. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  MR. MILLSTEIN:  Other than new 

developments. 

  BOARD MEMBER ZAIDAIN:  So could you answer 

any questions in regard to the loading and how that is 

going to function? 

  MR. MILLSTEIN:  Sure. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  MR. MILLSTEIN:  I mean, as best I can. 

  BOARD MEMBER ZAIDAIN:  I mean, I've seen 

in the DDOT report, which I'm trying to get in front 

of me, basically, I guess, you're just going to be 

going for curb side loading? 

  MR. MILLSTEIN:  Either the curb side 

loading or we'll use the ramp early in the mornings 

between 7 to 9:30 or after rush hour.  There's not a 

lot of loading going on in this building.  It's a very 
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small office building.  The trash is currently rolled 

out of the building early in the mornings, that's the 

biggest use right now. 

  BOARD MEMBER ZAIDAIN:  Okay.  I am looking 

for a map and unfortunately we don't have an exhibit 

in front of us, but could you give me a general 

indication of where the curb side loading is?  Where 

it would be, would occur? 

  MR. MILLSTEIN:  Directly in front of the 

building on H. 

  BOARD MEMBER ZAIDAIN:  On H? 

  MR. MILLSTEIN:  On H Street. 

  BOARD MEMBER ZAIDAIN:  Okay.  You never 

realize how big GAO is until you see it from the air. 

 It's big. 

  CHAIR GRIFFIS:  I never realized how ugly 

this building is, either. 

  BOARD MEMBER ZAIDAIN:  With the 

application. 

  CHAIR GRIFFIS:  Oh, I'm sorry.  Did I say 

that on the record? 

  MR. MILLSTEIN:  That hurt. 

  CHAIR GRIFFIS:  It could use a little 

update.  Okay.  Not that that has anything to do with 

what we have jurisdiction over.  But further 
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questions, clarifications?  Okay.  And we do have 

submitted an Exhibit 10, of course, the plans.  They 

are hand drafted plans of the existing level.  And, of 

course, there's only one below grade level.  Is that 

correct? 

  MR. MILLSTEIN:  Yes. 

  CHAIR GRIFFIS:  And then there was the 

issue in the record that's stating about the water 

problem.  Obviously, this is an existing building and 

the difficulty is going below.  Also, it wasn't clear 

in the submission, but I think the point was clear, so 

tell me if I'm correct, even if you were to go down if 

you couldn't and you spent all that money to do that, 

the inefficiency of just trying to get down would not 

allow you to have additional -- 

  MR. MILLSTEIN:  Right.  You wouldn't add 

any parking. 

  CHAIR GRIFFIS:  Okay. 

  MR. MILLSTEIN:  You would just -- 

  CHAIR GRIFFIS:  Because it would all be 

ramp? 

  MR. MILLSTEIN:  It would be all ramps. 

  CHAIR GRIFFIS:  Based on the dimensions of 

the building. 

  MR. MILLSTEIN:  There's no way to convey. 
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 Correct. 

  CHAIR GRIFFIS:  I see. 

  BOARD MEMBER ZAIDAIN:  Well, GAO has below 

grade parking, I'm almost positive, but I guess the 

way they got around that is from the sure sides of the 

building, they were able to make that work.  Because I 

would assume they would have to have the same water 

problem.  It's on the same square. 

  MR. MILLSTEIN:  Well, if I may? 

  BOARD MEMBER ZAIDAIN:  Sure. 

  MR. MILLSTEIN:  If we were building this 

building today out of the ground, we could deal with 

the water.  There's dewatering that goes on in many 

projects. 

  CHAIR GRIFFIS:  Right. 

  MR. MILLSTEIN:  The water is a problem all 

over Washington.  Being that the structure was built 

20 years ago and it's a large concrete structure, to 

go in now and try to retroactively put it in would be 

impossible. 

  BOARD MEMBER ZAIDAIN:  Yes, it's not going 

to happen.  Well, I think that was a finding of the 

previous Board order. 

  CHAIR GRIFFIS:  Right.  That's correct. 

  MR. MILLSTEIN:  But certainly it could be 
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done now in the current construction methods.  We do 

it. 

  BOARD MEMBER ZAIDAIN:  Right. 

  CHAIR GRIFFIS:  But not with the existing 

buildings? 

  MR. MILLSTEIN:  No, no. 

  CHAIR GRIFFIS:  Okay. 

  BOARD MEMBER ZAIDAIN:  That would be an 

interesting project. 

  MR. MAY:  Following these plans which are 

kind of minimal, is the existing cellar level plan 

above or below the parking level?  It's above the 

parking level, right? 

  MR. MILLSTEIN:  There's a level, there's 

the parking level and then there's one level below 

that, that's the mechanical rooms and services of the 

building. 

  MR. MAY:  Is leased space business and it 

is called existing cellar level plan. 

  MR. MILLSTEIN:  That's above the parking. 

  MR. MAY:  That's above the parking? 

  MR. MILLSTEIN:  Right. 

  MR. MAY:  And where does the ramp start?  

Does it start on H Street? 

  MR. MILLSTEIN:  H Street. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 67

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. MAY:  Okay.  And at the back side of 

the building, it is low enough for you to get down 

below the cellar level? 

  MR. MILLSTEIN:  Right.  Because the grade 

falls off. 

  MR. MAY:  And so in theory about half way 

through the building, you could knock a hole in the 

side of the building and have access to the cellar 

level? 

  MR. MILLSTEIN:  Well, if you had a lot 

more room to go to the GAO side to make that turn, the 

radius wouldn't work.  You're coming down -- 

  MR. MAY:  I understand it can be very 

complicated, but the difficulty in really appreciating 

that is that the documentation we have is so slim. 

  MR. MILLSTEIN:  Okay. 

  MR. MAY:  So if, I mean, you're making the 

case that there's no room for a ramp within the 

building, well, you're using an existing ramp that's 

outside the building, and just from a common sense 

point of view if you are passing by this level on your 

way down to the parking level, in theory, you ought to 

be able to get into that. 

  MR. MILLSTEIN:  Well, but you would be in 

a half level, so you wouldn't have the clearances to 
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get a vehicle in.  Your half level as the grade falls 

off, you would be cutting in mid grade and, therefore, 

you wouldn't get clearance for a vehicle in there.  It 

wouldn't be the clearance of the heights. 

  MR. MAY:  See this is where I'm not 

following you.  You said that the cellar level is 

below the street grade, right? 

  MR. MILLSTEIN:  Right, yes. 

  MR. MAY:  So you walk at the street level, 

you walk down one floor and you're at cellar level, 

which is leased space, right? 

  MR. MILLSTEIN:  Yes. 

  MR. MAY:  And then you go down one floor 

from that and you're at parking, right? 

  MR. MILLSTEIN:  Right.  Parking is down 

here. 

  MR. MAY:  So your ramp when it starts down 

hill has to go past that cellar level before it 

reaches the garage level. 

  CHAIR GRIFFIS:  But you would have to take 

out part of the first floor to get the clearance to 

drive in. 

  MR. MILLSTEIN:  This is the next cellar 

level. 

  MR. MAY:  Why? 
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  CHAIR GRIFFIS:  Well, because -- 

  MR. MAY:  The ramp is passing right by the 

outside. 

  CHAIR GRIFFIS:  If you think about it in 

sections, if the cellar level, if the first floor -- 

  BOARD MEMBER ETHERLY:  Exhibit 6, I think, 

he's looking at. 

  MR. MAY:  I see.  Yes, okay.  All right.  

All right.  Okay.  So where is the cellar level at?  I 

don't understand how there could be a cellar level 

there. 

  MR. MILLSTEIN:  It's between it. 

  CHAIR GRIFFIS:  I need you to sit down. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  CHAIR GRIFFIS:  Just hold it up and you 

can point. 

  BOARD MEMBER ZAIDAIN:  Point to it. 

  CHAIR GRIFFIS:  And we're looking at 

Exhibit, Mr. Etherly, you said, 6, that's correct, 

which is a photograph.  So we're looking at a 

photograph and we're also going to look at the view 

from the rear and east elevations at 450 H Street, I 

believe. 

  MR. MILLSTEIN:  Okay. 

  CHAIR GRIFFIS:  Yes. 
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  MR. MILLSTEIN:  The way that I understand 

it, this -- the actual cellar level is here, and if 

you took a straight line from street grade, it goes 

across like there and then the parking is here.  So 

there's no -- if you cut in midstream -- 

  CHAIR GRIFFIS:  You're cutting out the 

first floor. 

  MR. MILLSTEIN:  Right. 

  CHAIR GRIFFIS:  To get your clearance. 

  MR. GLASGOW:  I think part of the 

confusion is the use of the term cellar. 

  CHAIR GRIFFIS:  That's true. 

  MR. MILLSTEIN:  Yeah, that's true. 

  MR. GLASGOW:  Because it's not technically 

a cellar under the regulations what he is talking 

about, what Mr. May and he are talking about. 

  MR. MAY:  Oh. 

  MR. GLASGOW:  It's a level that's up 

higher than that and so -- 

  MR. MAY:  That would certainly -- 

  MR. GLASGOW:  You're thinking that there 

is another way to get into a below grade space and 

level and there's not after you look at the 

photograph. 

  MR. MAY:  Yes. 
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  CHAIR GRIFFIS:  Gotcha.  See that does 

clarify it a little bit.  Mr. May, further? 

  MR. MAY:  Yes, I'm still trying to see 

where that cellar level actually is though.  It would 

be helpful to have an actual section drawing and not 

just a photograph.  So when you go in that garage 

door, does it actually ramp down a little bit or is it 

right at the grade? 

  BOARD MEMBER ZAIDAIN:  Where is this?  

What is this?  He's talking about where you are here. 

 What happens when you go in here? 

  MR. MILLSTEIN:  You're at the elevation of 

the garage.  You're at the garage elevation.  When you 

get to the ramp, down to the ramp door you're at the 

garage elevation.  The cellar level is direct -- I 

think the way it is referred to is the window, the 

glass line, the first glass line that you see is 

actually a floor above grade if you look at the street 

level.  You see the relationship of the glass to the 

street?  There is a floor between the bottom of the 

glass and the bottom of the garage. 

  BOARD MEMBER ZAIDAIN:  And that's street 

level? 

  MR. MILLSTEIN:  It's actually below street 

level, because the grade falls off. 
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  BOARD MEMBER ZAIDAIN:  Well, as you walk 

into the building from H Street, you are on the same 

level where the first glass line is? 

  MR. MILLSTEIN:  No.  Actually, and I think 

that's your confusion.  It's you come into a lobby 

level and you go up to the first floor. 

  BOARD MEMBER ZAIDAIN:  Yes, you go up. 

  MR. MILLSTEIN:  And half up, half down. 

  CHAIR GRIFFIS:  It shows on the first 

floor plan you're going to see stairs. 

  MR. MILLSTEIN:  You go half up, half down. 

  CHAIR GRIFFIS:  So your atrium -- 

  MR. MILLSTEIN:  Right. 

  CHAIR GRIFFIS:  Is there a reduced ceiling 

height in the basement level, cellar or whatever it 

is? 

  MR. MILLSTEIN:  Yes, yes. 

  CHAIR GRIFFIS:  At the atrium level? 

  MR. MILLSTEIN:  Yes. 

  CHAIR GRIFFIS:  As you enter in. 

  MR. MILLSTEIN:  So you enter in at the 

atrium level, lobby level, but from there you simply 

either go half a flight up to the first floor or half 

a flight down to the cellar. 

  CHAIR GRIFFIS:  Okay. 
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  BOARD MEMBER ZAIDAIN:  And if I may 

clarify? 

  MR. MILLSTEIN:  It has no windows. 

  BOARD MEMBER ZAIDAIN:  And if you're half 

a flight down to the cellar, what -- the cellar is 

leased space? 

  MR. MILLSTEIN:  Yes, it is currently. 

  BOARD MEMBER ZAIDAIN:  Okay.   

  MR. MILLSTEIN:  And it's non windows. 

  BOARD MEMBER ZAIDAIN:  So I think Mr. May 

asked you a question which I was going to ask and that 

is when you go into the garage entrance, does it 

immediately ramp down? 

  MR. MILLSTEIN:  No.  It's basically on 

grade of the garage level, basically.  So there's a 

floor, a very narrow floor between the glass line and 

the bottom of the garage.  The glass line, you go up 

to the first floor. 

  BOARD MEMBER ZAIDAIN:  And that very 

narrow level is what you're calling the cellar? 

  MR. MILLSTEIN:  The cellar level, correct. 

  CHAIR GRIFFIS:  Which has lease space. 

  MR. MILLSTEIN:  So if you are trying to 

cut into that level, you can see you're cutting in to 

half of a ceiling structure. 
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  BOARD MEMBER ZAIDAIN:  Yes, I guess what 

makes it confusing with these pictures is you just 

can't get a handle on the scale, because it's hard 

from looking at this.  It's hard to imagine two levels 

essentially being between that first glass line. 

  MR. MILLSTEIN:  It's very difficult.  

Right.  No, it's very difficult.  It's a very odd 

building.  It's a very odd configuration, very odd.  I 

mean, also that retaining wall is part of the building 

structure along the side there. 

  CHAIR GRIFFIS:  Okay.  And I think the two 

reasons it has gone in this direction is, first of 

all, just to get clarification what we're looking at. 

  MR. MILLSTEIN:  Sure. 

  CHAIR GRIFFIS:  Secondly, of course, is to 

explore any other areas that would be available for 

parking.  I think it is fairly clear from the 

submission, even just this brief discussion, that this 

is what it is.  We have one level, which is below 

grade, and it ramps down with the grade change in the 

alley and to go further, of course, in the application 

submission, we know the difficulties as testified 

today, so my point being what we're looking at is this 

one level with the available space for parking and 

therefore the relief variance from the parking 
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requirement and loading. 

  MR. MILLSTEIN:  Correct. 

  CHAIR GRIFFIS:  Is everyone satisfied with 

that?  I mean, just to proceed through, we have more 

information. 

  MR. MAY:  I mean, no, let's proceed 

through.  I don't feel that the issue is completely 

resolved. 

  CHAIR GRIFFIS:  Right.  Okay. 

  MR. MAY:  And it would help me, at least, 

to see a point section to understand. 

  CHAIR GRIFFIS:  But without sending us off 

in a total tangent, let's get through the rest of the 

information and back to questions of further 

clarification.  So any other questions for the 

applicant, at this time?  If there aren't, Mr. 

Glasgow, what's next? 

  MR. GLASGOW:  I would like to call next 

witness, Mr. Steven Sher. 

  CHAIR GRIFFIS:  Do we have his report? 

  MR. GLASGOW:  You will shortly. 

  CHAIR GRIFFIS:  Yes, indeed.  Okay.  Good 

morning, Mr. Sher. 

  MR. SHER:  Good morning, Mr. Chairman and 

members of the Board.  For the record, my name is 
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Steven E. Sher, the director of Zoning and Land Use 

Services with the Law Firm of Holland and Knight.  I 

guess I need to testify to some of the things that Mr. 

Glasgow said in his opening statement, so it will 

sound a little repetitious, but I guess I'm the one 

you get to ask the questions about. 

  This property is located on the south side 

of H Street between 4th and 5th.  It adjoins the General 

Accounting Office Building, which is both behind it 

and to the east of it.  It is a total site of 

approximately 3,834 square feet.  It has 54 feet of 

frontage on H Street.  It has no access other than 

from H Street.  There is no other street or alley that 

abuts the property.  The site is improved with the 

building constructed in 1984, which has had 

Certificates of Occupancy for office use since 2001 

and has actually been occupied for offices since early 

2002. 

  The property is in the Judiciary Square, 

Mount Vernon Square area of downtown and I've 

described all the other uses that surround it.  As the 

Board is aware, not far from here, substantial amounts 

of new residential development is ongoing, but this 

building has never been occupied for that purpose.  It 

is now zoned DD/C-2-C.  It was zoned SP in 1958 when 
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the original comprehensive rezoning was done.  That 

was redesignated SP-2 in 1978.  It was included in the 

hotel residential HR Incentive District in 1981, and 

that zoning HR/SP-2 was what applied to the property 

at the time the building was built. 

  It was rezoned to DD/C-2-C in 1991.  As 

has been mentioned a couple of times already, the BZA 

approved in Application No. 14002, dated October 13, 

1983, a number of areas of relief to allow the 

building to be built.  At the time the SP District 

required special exception approval for office use, 

there was a special exception to waive the rear yard. 

 There was a variance from the number and size of the 

parking spaces.  The Board denied a variance from the 

FAR requirements and required that floors 5 through 10 

be configured for apartments. 

  As you heard Mr. Millstein testify, the 

building was built, but the interior was never 

finished.  So when you went and looked at the building 

before the current tenant improvements were done, what 

you saw were just open floors.  On all of the floors 

there was no difference in the way it looked from the 

first floor on up to the top floor.  Certificates of 

Occupancy and building permits were issued for office 

use in 2001 and 2002 when the applicant purchased the 
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building and went down and applied for a C of O for 

office use, that was granted. 

  Pursuant to that Certificate of Occupancy, 

building permits were issued.  The work pursuant to 

the permits was completed and the inspections were 

done.  A subsequent Certificate of Occupancy was 

issued to the District agency that occupies the space 

now and they have been there for about a year and a 

half. 

  What is proposed, obviously, is to 

continue the use of the office space.  The gross floor 

area doesn't change.  The height doesn't change.  The 

number of parking spaces in that lowest level doesn't 

change.  What is there will continue to be there.  

We're not seeking to remove or reduce what is there.  

We are seeking the Board's approval to continue what 

we now have. 

  What occasions us to be here is that 

because of the change to all office use, the number of 

parking spaces required is now 17, based on one space 

for each 1,800 square feet of gross floor area in 

excess of 2,000.  We have eight of noncomplying status 

in the basement, but we're going to keep them pursuant 

to the Board's approval, so the variance that we're 

seeking is nine spaces.  Alternatively, I could say 
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we're seeking a variance from all 17 spaces and we've 

got eight spaces that don't comply in the basement, 

take that either way.  The relief is a parking 

variance, whichever way you look at it. 

  On loading, again, the gross floor area 

and the number of units in the building at the time 

permits were issued for it did not meet the minimum 

threshold for loading on either side.  So no loading 

was required for the building as it was built.  There 

is no off-street loading in the building.  The 

building occupies 100 percent of the lot.  Because we 

now have more office space than the minimum, we're 

over the threshold, we're now required to provide one 

30 foot deep berth and one service base.  We, 

obviously, don't have it.  We're asking for a 

variance. 

  We have been around some of the 

exceptional situations involved.  It's a small site.  

The existing provence occupy 100 percent of the lot.  

The building has been vacant for over 15 years before 

it was -- after it was built and we've just been 

through the zoning history of how we got where we are. 

 There is no reasonable, feasible configuration in the 

building under which loading or additional parking can 

be provided. 
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  We've had some of that discussion and 

we're happy to try and elucidate that further in terms 

of whether we could get parking in that intermediate 

level, but I don't think we can.  And if the Board 

somehow decides it can't grant the variance or that 

their waiver is not appropriate, then we've got a 

substantial portion of the existing building would 

have to be vacated and that would, obviously, create 

some practical difficulties for the owner. 

  As to the detriment to the public good, 

the building has been occupied for a year and a half 

without any apparent adverse affects.  We're talking 

about nine parking spaces that we don't have and there 

is plenty of parking around in the neighborhood.  

We've got Metrorail, Metro Bus.  We would agree with 

the recommendation of the Office of Planning that we 

would limit loading during peak hours, so that there 

would be no disruption of curb use of H Street in 

front of the building.  And for all of those reasons, 

and based on all of that analysis, I believe it is 

appropriate for the Board to grant the relief that we 

seek. 

  CHAIR GRIFFIS:  Okay.  Thank you very 

much.  A couple of things, and maybe Mr. Glasgow could 

answer this.  I know you stated it most directly 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 81

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

saying if we granted this variance from loading and 

parking, it would allow the continued use. 

  MR. SHER:  Yes.  The property is now zoned 

DD/C-2-C. 

  CHAIR GRIFFIS:  I understand. 

  MR. SHER:  The DD/C-2-C District if this 

were a new building starting from scratch -- 

  CHAIR GRIFFIS:  Okay. 

  MR. SHER:  -- would require -- 

  CHAIR GRIFFIS:  You don't need to take me 

through.  I understand what the requirements would be 

if you built this now, and you have to have the mixed 

use. 

  MR. SHER:  Right. 

  CHAIR GRIFFIS:  My point is, as we know, 

there is an appeal possibly before us.  But what 

you're saying and what I need you to clarify is that 

if we granted this, that would not be a somewhat of a 

complacent granting of the non mixed use aspect or the 

100 percent commercial use.  Now, I know the record 

reflects that fact that when you combine lot exchange, 

you're going to sufficiently comply with the 

residential units. 

  MR. SHER:  Right. 

  CHAIR GRIFFIS:  I guess for the record's 
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clarification, us dealing with the parking and loading 

wouldn't relieve you from doing that. 

  MR. SHER:  Absolutely. 

  CHAIR GRIFFIS:  Is that correct? 

  MR. SHER:  We have to satisfy, offset the 

residential requirement to another property via the 

combined lot development provisions of DD. 

  CHAIR GRIFFIS:  Right. 

  MR. SHER:  We're in the process of trying 

to do that. 

  CHAIR GRIFFIS:  And the reason why I bring 

this up, because I think it is somewhat confusing to 

me and perhaps to other Board members, is this whole 

aspect of this mixed use and the history and, you 

know, how you do combined lots and, you know, that is 

not for our full understanding at this point.  

However, the point being is this isn't something that 

-- the request for us, at this point, is not that.  We 

are granting the continued single use of this 

building.  It is attendant to that, because your 

parking has been calculated based on 100 percent 

commercial occupancy of it. 

  MR. SHER:  Yes, right. 

  MR. GLASGOW:  Mr. Chairman, your 

understanding is correct.  The granting of the 
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application is not any type of tacit explicit or any 

other type of approval of some type of reduction in 

residential requirements attendant to this lot. 

  CHAIR GRIFFIS:  Okay.  Good.  And I joke, 

I am very well aware of how combined lots might be 

done and how the residential could be satisfied in 

this case.  But it is worth flushing it out further.  

Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  Yes, well, I think 

the confusion is you've got -- this property was 

rezoned to DD, which allowed them to do the combined 

lot development to satisfy the residential component. 

  MR. SHER:  Yes. 

  BOARD MEMBER ZAIDAIN:  But I think that 

where the rub is is that you've got a condition in the 

previous order that talks about the fifth and sixth 

floors should be used for apartments, etcetera, 

etcetera. 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  Which goes to use. 

 So I guess the question is does the fact that this 

property was rezoned, which changed the aspects of how 

the use is regulated, does that negate that condition 

or do we need to deal with that condition? 

  CHAIR GRIFFIS:  I think it's an excellent 
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quick discussion that we can have on the Board, 

because I would say it does.  If the zoning changes, 

for instance if you had a special exception or a 

variance on a piece of property and then the overall 

zoning changed, would you have to -- well, that's an 

interesting point. 

  BOARD MEMBER ZAIDAIN:  Yes, I mean, do you 

see the train of thought there? 

  CHAIR GRIFFIS:  If there's a condition 

that's straight to it. 

  BOARD MEMBER ZAIDAIN:  I mean, the order 

runs with the land. 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  And this order, as 

far as I read it, is still in effect. 

  CHAIR GRIFFIS:  But the new zoning runs 

the land, too. 

  BOARD MEMBER ZAIDAIN:  I agree.  I know.  

It's an interesting case. 

  MR. GLASGOW:  Mr. Chairman, I think you 

can always revert to the existing zoning. 

  CHAIR GRIFFIS:  Right. 

  MR. GLASGOW:  With respect to use.  We 

asked for a variance back in '83.  There was a 

variance from the SP use provisions. 
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  CHAIR GRIFFIS:  Right. 

  MR. GLASGOW:  We don't need that variance 

any more. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  MR. GLASGOW:  A special exception. 

  CHAIR GRIFFIS:  Right. 

  MR. GLASGOW:  But we went over the FAR 

also.  It was more than three and a half FAR. 

  BOARD MEMBER ZAIDAIN:  And that was 

denied. 

  MR. GLASGOW:  Right.  And that part was 

denied of the application.  So an applicant is always 

free to say well, I'm going to comply with the 

existing regulations as to the use. 

  CHAIR GRIFFIS:  Okay. 

  MR. GLASGOW:  When the zoning changes, you 

have your -- you have, in a sense, an option, if you 

will, that either you're going to try to use whatever 

grandfather rights that you may or may not have -- 

  CHAIR GRIFFIS:  Right. 

  MR. GLASGOW:  -- with the existing piece 

of property.  You say with respect to the use, I'm 

under the new regulations, the property has been 

rezoned, I'm going to comply with the new use 

regulations, which is what it is that we're doing 
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there.  I don't think that anybody can compel us to 

try to comply with the old charge. 

  CHAIR GRIFFIS:  The previous order. 

  MR. GLASGOW:  Yes, the previous zoning of 

the property. 

  BOARD MEMBER ZAIDAIN:  Well, it's an 

interesting situation.  I mean, if you follow it, I 

mean, you follow either train of thought, I mean, it 

could lead you to some interesting, you know -- I 

mean, if you have a piece of property that is zoned 

residential and let's say there is some sort of BZA 

relief on it and they said in their order this 

property can never be used for commercial, and then 10 

years down the line it gets rezoned to commercial, you 

know, I guess that supersedes the BZA order.  I don't 

know. 

  CHAIR GRIFFIS:  I would tend to agree.  It 

does.  I mean, if you think of what a rezoning takes, 

I mean, it takes an awful lot of input and a 

comprehensive plan and it looks at the entire area.  

So if the zoning would change, then clearly it would 

be an allowable aspect, whether it be used for -- 

  BOARD MEMBER ZAIDAIN:  Well, I think the 

portion of Mr. Glasgow's argument that I may not agree 

with is I think the critical point here is the fact 
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his property was rezoned. 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  I think if it were 

not rezoned, well, I'm trying to figure out how to say 

this clearly.  I think when we deal with special 

exceptions and we put on conditions that are more 

restrictive in the underlying zoning districts, I 

think those are particularly valid and they cannot say 

well, we're not going to comply with this, because we 

have the underlying zoning which allows us to do X, Y 

and Z. 

  MR. GLASGOW:  Oh, I agree with that. 

  CHAIR GRIFFIS:  Okay. 

  MR. GLASGOW:  If we're in and we ask for a 

special exception or something else or a variance 

putting a building on a property, then you have the 

BZA order. 

  BOARD MEMBER ZAIDAIN:  Right. 

  MR. GLASGOW:  But if the Zoning Commission 

has changed the zoning of a piece of property -- 

  BOARD MEMBER ZAIDAIN:  Right. 

  MR. GLASGOW:  -- as has happened here, 

then the new zoning applies. 

  BOARD MEMBER ZAIDAIN:  I think that's the 

critical term. 
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  MR. GLASGOW:  Unless you have grandfather 

rights.  Otherwise, the BZA order supersedes the 

action of the Zoning Commission and we know that the 

Zoning Commission controls the overall zoning. 

  CHAIR GRIFFIS:  Right. 

  MR. GLASGOW:  In the District of Columbia. 

  BOARD MEMBER ZAIDAIN:  Okay.  I just 

thought I heard in your argument that the applicant 

can always revert to the underlying zoning, and I 

don't think that they can. 

  MR. GLASGOW:  Well, if you want to go 

matter-of-right, you can.  I mean, I have had 

discussions where we've gotten a BZA order and we've 

gone to the Zoning Administration and say we don't 

know that we want to use our BZA order.  We just want 

to build matter-of-right.  You don't get to pick and 

choose.  You either build under the BZA order or you 

can say I'm going to build. 

  CHAIR GRIFFIS:  Right.  You can't do the 

hybrid. 

  MR. GLASGOW:  Yes. 

  CHAIR GRIFFIS:  You can't take pieces out 

of an order and do matte of right. 

  MR. GLASGOW:  Yes, you can't take pieces 

of it.  Yes, I've tried that. 
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  BOARD MEMBER ZAIDAIN:  So this -- 

  MR. GLASGOW:  You can't do that.  You go 

with one or the other. 

  BOARD MEMBER ZAIDAIN:  That means that in 

this case that there is no element of the previous 

decision that you are relying on in being able to use 

this building in this manner? 

  MR. GLASGOW:  With respect to the use, 

with respect to the issues regarding parking and 

loading there are elements of the prior order 14002 

that we use. 

  BOARD MEMBER ZAIDAIN:  In terms of 

building the case that's before us right now or in 

terms of being able to build or to be able to occupy 

the property as it stands, because it seems to me that 

what we're kind of getting around to is that you have 

the choice of either living under the BZA order except 

where the zoning specifically contradicts it or you 

throw away the entire previous BZA order and you start 

from scratch. 

  MR. GLASGOW:  Well, I think what we have 

done is there has been a significant new element since 

the previous BZA order.  And that is we have a 

building sitting there now and the constraints that 

that building imposes upon what it is that we can do 
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with respect to parking and loading. 

  BOARD MEMBER ZAIDAIN:  Right. 

  MR. GLASGOW:  And that's just to get the 

application. 

  MR. MAY:  But that building, I mean, even 

with the existing or with the change of zoning, that 

building could be occupied under the terms that were 

put in force by the previous BZA decision. 

  MR. GLASGOW:  At this point in time our 

answer to that is no.  I mean, we applied for and 

received building permits from the District 

Government.  They were issued to build out the 

building as a commercial building.  The District 

issued a Certificate of Occupancy and we've got the 

Youth Services Administration in there now. 

  BOARD MEMBER ZAIDAIN:  I think what Mr. 

May's point is that somebody could take this order, 

comply with it totally and be fine. 

  MR. GLASGOW:  Right. 

  BOARD MEMBER ZAIDAIN:  And that would mean 

having the fifth and sixth floors as apartments.  Is 

that your point? 

  MR. MAY:  That's my point.  I mean, I'm 

not -- this is not -- other improvements, not 

withstanding or the other aspects of the case with the 
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Certificate of Occupancy, but even with the existing 

zoning or the zoning as it has been changed, yes, you 

could.  I would think that you could continue to use 

this building or you could occupy this building on the 

basis of that previous BZA order.  I mean, the thing 

that I'm not certain about is -- 

  CHAIR GRIFFIS:  Let me interrupt you 

there, because don't we have an awful lot of evidence 

that says no, it actually couldn't for one reason or 

the other? 

  BOARD MEMBER ZAIDAIN:  Well, because of 

the way they have used it. 

  CHAIR GRIFFIS:  I mean, it's common sense. 

 Come on.  This would stick for residential, but that 

isn't the test for us to look at. 

  BOARD MEMBER ZAIDAIN:  Right. 

  CHAIR GRIFFIS:  This building sat for 15 

years unfinished and unoccupied. 

  MR. MAY:  But, you know, market conditions 

or other contractual reasons aside, I mean, the BZA 

ordered what it did back then.  I guess what I -- the 

only thing I really care about at this moment is 

whether any of the current use relies on conditions or 

the order in any way previously. 

  CHAIR GRIFFIS:  I see. 
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  MR. MAY:  Because if it does rely on the 

previous order, then we need to sort out the extent to 

anything that has been superseded by the change in 

zoning. 

  CHAIR GRIFFIS:  The way I've looked at the 

previous order, I think in constructing the building, 

there was a reliance on the order, right? 

  MR. MAY:  Yes. 

  CHAIR GRIFFIS:  And that is and it is 

done. 

  MR. MAY:  Right. 

  CHAIR GRIFFIS:  We have the existing 

structure. 

  MR. MAY:  Right. 

  CHAIR GRIFFIS:  As we have it now, there 

are the confluences of the issues that have come up.  

One being the DD and other aspects that have now made 

it necessary for relief from the parking that is 

currently in the schedule of the zoning.  So, yes, I 

think there had to have been a reliance in order to 

build the building to begin with. 

  MR. MAY:  Okay.  But to what extent?  Any 

of the -- I've focused on the parking issues. 

  CHAIR GRIFFIS:  Right. 

  MR. MAY:  In consideration of the previous 
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BZA order. 

  CHAIR GRIFFIS:  Right. 

  MR. MAY:  To what extent are any of the 

other variances that were granted by that order still 

in effect in order to allow this current use of the 

building? 

  CHAIR GRIFFIS:  In other aspects of the 

order 14002 of 1983? 

  MR. MAY:  Yes. 

  CHAIR GRIFFIS:  Well, the rear yard would 

be one. 

  MR. MAY:  Right, rear yard. 

  CHAIR GRIFFIS:  The parking and the size. 

  MR. GLASGOW:  The size of the parking 

spaces. 

  CHAIR GRIFFIS:  And that would be --  

  MR. GLASGOW:  Right. 

  CHAIR GRIFFIS:  That's what I see. 

  MR. GLASGOW:  Rear yard because the 

building has been built with no rear yard. 

  MR. MAY:  There's a reference to an FAR 

variance. 

  MR. GLASGOW:  Yeah, but that was denied. 

  BOARD MEMBER ZAIDAIN:  That was denied. 

  MR. MAY:  That was denied.  Okay. 
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  CHAIR GRIFFIS:  I mean, I think there are 

important questions we go through and I hope, 

obviously, the applicant has patience, whether they do 

or not, but there is so many unclean things that have 

happened with this, not to put the burden on, you 

know, that there weren't proper things that were done, 

but the point of this isn't the -- I mean, the history 

of this, it's not the worst we have seen, but it is 

very strange.  Okay.  Any other questions, 

clarifications?  Ms. Miller? 

  BOARD MEMBER MILLER:  I want to make a 

comment and maybe there will be a follow-up.  But I'm 

skeptical of the view that just because there's a 

change in zoning that that means you can ignore a DCRA 

order.  I would think that the proper course would be 

to come back before the BZA and ask for modification 

of that order based on the change in the law. 

  MR. GLASGOW:  I think that, let's assume 

for a minute that we didn't -- well, we are coming 

back. 

  BOARD MEMBER MILLER:  That's exactly 

right, you are. 

  MR. GLASGOW:  Right. 

  BOARD MEMBER MILLER:  Right. 

  MR. GLASGOW:  We're coming back for that. 
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  BOARD MEMBER MILLER:  That's right. 

  MR. GLASGOW:  So I was trying to think 

through what the issue is for those things that we 

don't comply with.  But if we comply with everything, 

we wouldn't be back here. 

  BOARD MEMBER MILLER:  That's right. 

  MR. GLASGOW:  There would be a change of 

zoning.  Because I think the question was in the 

context of how was it that you are using the zoning 

and making sure that we're not somehow getting out of 

some residential requirement under the DD with respect 

to what it is that we're asking for today, which is a 

parking and loading variance.  And I anticipated that 

that question would come up. 

  And I think that in our own analysis 

internally and the Office of Planning's analysis, the 

answer is unequivocal that there is no reduction in 

residential requirements that is being sought for or 

in any way comes out of the granting of this relief.  

So I think that that -- at least we hope that we can 

put that issue to rest.  And whether we met our burden 

of proof or not, then we need to discuss that with 

respect to the parking and the loading. 

  BOARD MEMBER MILLER:  No, I appreciate 

that, but I think in your comments, I think, you were 
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going further by saying it was okay to use the 

building totally for office, even though there was a 

BZA order out there saying that two floors had to be 

used for residential, because there was a change in 

the zoning law.  And I wouldn't go that far and if you 

have some authority on that, fine, but I would be very 

skeptical that you could just ignore conditions and a 

BZA order. 

  MR. GLASGOW:  I would think that and we 

can take a look at it, Board Member Miller, but if we 

met the requirements for loading and parking, I would 

submit that we have every right to use the zoning 

that's on the property.  It's no different than if 

someone has a piece of property that is down-zoned.  

In this sense, the property in some respects was up-

zoned.  And we don't lose our rights for that because 

someone went to the Board in 1983, that's our position 

on that issue.  The property was rezoned to allow 

under certain circumstances with a combined lot 

development additional commercial FAR on the property. 

  Mr. Sher brings up a good point.  There 

were SP parking lots all over the city that got 

rezoned to C-2-C under the DD and they have been built 

under the DD. 

  BOARD MEMBER MILLER:  Were they all 
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subject to BZA orders? 

  MR. SHER:  Yes, in the SP District, a 

parking lot requires Board approval.  In a C-2 

District, the parking lot is a matter-of-right.  A 

whole lot of SP got rezoned to C-2-C as part of this. 

 All of those parking lots don't come back here any 

more, because they are now all matter-of-right uses, 

notwithstanding the fact that the BZA orders had 

expiration dates on them.  Once the property was zoned 

commercial, it's a matter-of-right use.  And any 

standards that the Board might have applied wouldn't 

apply to a matter-of-right use any longer. 

  BOARD MEMBER ZAIDAIN:  You mean the Board 

put expiration dates on the orders? 

  MR. SHER:  Yes, yes.  In fact, the 

regulations required the Board to terminate SP parking 

lots after a certain period of time.  They kept 

getting extended, because there weren't any other use 

for them.  But once those properties were rezoned in 

1991, the parking lots all became matter-of-right. 

  MR. MAY:  Okay.  Can I ask a follow-up and 

maybe this is not quite a follow-up, but I'm still 

trying to sort out what it is that is being requested 

and why.  There was previously a parking variance that 

allowed eight spaces only.  And that was conditioned 
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on the conditions that were in the order and it was 

conditioned on the -- and it was based on the zoning 

that existed at the time. 

  MR. GLASGOW:  Correct. 

  MR. MAY:  Now, the requirements of the 

zoning that existed at the time, if they go away, it 

is because now we've been rezoned and because we have 

different requirements, is it that that prompts us or 

is it the fact that the use has changed from what was 

in the original order? 

  MR. GLASGOW:  I would say our new parking 

requirement for the building as it is now is 17 

spaces.  Previously, it was a lesser number and that 

also gets back to Ms. Miller's thought.  When we 

increase the relief that is being required, we have to 

come back and sort that all out, unless we can meet 

the requirements of the regulations.  We didn't meet 

the requirements of the regulations then.  We have a 

different set of requirements now that are increased 

and we are back here to say all right our parking 

requirement is 17 now and we can't meet that 

requirement, so we need the approval of the Board of 

Zoning Adjustment to provide the parking that we're 

proposing. 

  CHAIR GRIFFIS:  Okay. 
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  MR. MAY:  Thanks. 

  MR. GLASGOW:  And also one other thing, 

the loading was not required under the previous. 

  CHAIR GRIFFIS:  Right. 

  MR. GLASGOW:  And how we have a -- 

  CHAIR GRIFFIS:  Because of the threshold 

of the square footage. 

  MR. GLASGOW:  The threshold, so now we 

have to again, because we need a loading berth.  And 

say all right, we are requesting that you provide -- 

grant us variance relief for the loading requirement. 

  MR. MAY:  Yes, I think the loading issue 

is less complicated. 

  CHAIR GRIFFIS:  Yes.  Well, okay. 

  MR. MAY:  Not necessarily easier, but less 

complicated. 

  CHAIR GRIFFIS:  You didn't think it was 

that complicated.  Let me summarize then, so to make 

sure that everyone is of the understanding.  First of 

all, a finding of fact that we're making in this case 

and as it has been submitted is that under Chapter 17, 

you are allowed to do the combined lot development, 

not development, but combined lot satisfaction of the 

residential.  And for clarity and brevity, let me just 

say that if you have this stack on this 10 story 
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building and let's say it was 50/50 that was required, 

50 commercial and 50 residential, you are able under 

Chapter 17 to move that residential requirement by 

making sure it is built somewhere else above the 

requirement of that other particular property. 

  So the bottom line is that as the zoning 

has been put into place, we want a certain amount of 

density of residential in an area.  And so it doesn't 

necessarily matter, although mixed uses are nice, but 

as long as you can create that density in that area, 

so therefore by moving it out of one specific building 

into another adjacent site it satisfies that, and 

that's what is allowed to do.  So for our 

understanding, that's exactly what is happening. 

  And now coming back in, once that is done 

and it is a finding, so we're relying specifically 

that that is going to happen, as we proceed then, we 

look at a building that is now filled all the way up 

for commercial use.  That commercial, obviously, as we 

all are very well-aware, puts you back into a rereview 

of what is required under the regulations.  And 

frankly, for that matter, building code and the rest, 

a whole different analysis goes through. 

  What gets us particularly perhaps snagged 

is the fact that it has already been done, in that 
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permits were pulled.  All of that should have been 

reviewed some time ago.  However, it was not.  That 

proceeding puts us back into recalculating this 31,000 

10 story building for parking requirements and loading 

now, because it is above the 30,000 square foot for 

the commercial, which would require a loading berth. 

  So that's why we are where we are today.  

We have a building with 10 stories, all commercial.  

We have the requirement of 17 and we're being asked to 

review that for relief from that requirement.  And, of 

course, the loading dock is attendant to the loading 

schedule also.  Clear?  Long summary. 

  BOARD MEMBER MILLER:  Can I just add to 

that, because it's just gelling with me.  With respect 

to the zoning history and the due diligence, normally 

due diligence is it your position wouldn't require you 

to research BZA orders, but, in fact, when you go to 

DCRA for your permit that the BZA order should appear 

then?  And had you known years ago when you were 

applying for your first Certificate of Occupancy that 

there was a BZA order in effect that put certain 

restraints on the office use, that you would have 

dealt with it then?  Is that a correct 

characterization? 

  MR. MILLSTEIN:  I apologize.  I missed the 
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very first part, but I think I got the gist of it. 

  BOARD MEMBER MILLER:  The very first part 

was that you don't separately research BZA orders in 

your process of due diligence. 

  MR. MILLSTEIN:  No. 

  BOARD MEMBER MILLER:  That it should 

appear when you apply for your permits or your 

Certificate of Occupancy at the DCRA. 

  MR. MILLSTEIN:  It always has in the past. 

 If there is ever a problem, it surfaces then and it's 

typically my first call.  You know, and then we go 

from there.  So it just came late this time. 

  BOARD MEMBER ZAIDAIN:  So in my argument 

on assigning blame, you're assigning blame to Mr. -- 

  MR. MILLSTEIN:  Oh, I'll be glad to assign 

blame if you would like me to. 

  BOARD MEMBER ZAIDAIN:  I'm just -- 

  MR. MILLSTEIN:  No problem. 

  CHAIR GRIFFIS:  Okay.  Let's not digress 

too further.  Yes? 

  MR. MAY:  I guess the thing that still is 

a question to me and I think I know the answer is 

whatever action we take with regard to our order from 

this that we would want to consider addressing 

specifically conditions of the previous order. 
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  CHAIR GRIFFIS:  Okay. 

  MR. MAY:  No? 

  CHAIR GRIFFIS:  Yes. 

  MR. MAY:  I'm getting a shake of head from 

corp counsel.  Because it just seems to me that if 

there is this specific and explicit requirement -- 

  CHAIR GRIFFIS:  I don't think she was 

reacting to that. 

  MR. MAY:  Okay.  Okay. 

  BOARD MEMBER MILLER:  No, I didn't. 

  CHAIR GRIFFIS:  I think it's valuable to 

go back and look.  We've already started to address 

those conditions, and I think they may, you know, 

disappear as we go on. 

  MR. MAY:  Okay.   

  CHAIR GRIFFIS:  Okay.  I think also 

probably some of the misunderstandings of the Board is 

to note that we have an appeal that is coming behind 

this, but that if this was happening, it would mute 

the appeal.  And the appeal is muted on two aspects, 

because that does give us some concern as can we grant 

this and then the appeal goes away.  But are we 

sufficiently understanding what the entire appeal is? 

  MR. MAY:  Yes. 

  CHAIR GRIFFIS:  But it's the combination 
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of removing the residential to another site and the 

granting or denial, but if we were to say granting of 

the parking relief, then there would be nothing to 

appeal, because the appeal is the revocation of the 

Certificate of Occupancy. 

  Let's move on then.  Anything further? 

  MR. GLASGOW:  Mr. Sher, anything further? 

  CHAIR GRIFFIS:  Oh, anything? 

  MR. GLASGOW:  Unless the Board has any 

further questions about the building, I think that 

there was one other issue that Mr. Millstein, as he 

was sort of graphing this out, thought may be helpful 

for the explanation, and as shown on the plans, but it 

would need to be walked through. 

  MR. MILLSTEIN:  For particularly Mr. May's 

questions, I was incorrect and I apologize for that.  

I didn't have the drawings in front of me and the 

cellar level threw me.  And actually sitting here for 

the last 20 minutes, I sketched out how the building 

lays out.  That cellar level is actually below the 

parking level and I think that will help clarify your 

confusion.  That's my mistake.  I apologize. 

  The ramp stops and I did a drawing that is 

-- well, it may help clarify.  I'm not an architect. 

  CHAIR GRIFFIS:  Okay.  Why don't you give 
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it to the staff and we'll make copies of it? 

  MR. GLASGOW:  No, it makes perfect sense. 

  MR. MILLSTEIN:  Okay. 

  CHAIR GRIFFIS:  And then we'll have you 

sign it after, that it's an original. 

  MR. MILLSTEIN:  No problem.  Yes, I think 

you could probably do better. 

  CHAIR GRIFFIS:  Okay. 

  MR. GLASGOW:  The other part of that, as 

we started going through this, Mr. May, it may help 

some of the clarification as to what is happening.  We 

have a huge electrical room that you have probably 

seen some of the equipment sticking out and trying to 

figure out well, what was going on there with what Mr. 

Millstein was asking about.  So that whole space is on 

the same level and we've got an electrical room there, 

so you would have to go around that and you would have 

to essentially go in the garage door, take out most of 

the parking spaces that we provide to get to the next 

level down. 

  MR. MAY:  And that's not what I'm 

suggesting at all. 

  MR. GLASGOW:  Right. 

  MR. MAY:  It's just that if the cellar 

level was between that first floor and the garage 
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floor, you would have to pass it on the ramp, and so I 

didn't understand why you couldn't use it. 

  MR. GLASGOW:  We understood what you were 

driving at when you started looking at it.  Right. 

  MR. MAY:  No, I understand.  If it is 

below that, then -- 

  MR. MILLSTEIN:  I need a cross section, 

too.  You're right. 

  MR. MAY:  Okay.  That's fine.  All right. 

  CHAIR GRIFFIS:  I'm sorry, Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  I was going to say 

just really quick just to make sure I'm clear.  So the 

electrical room that you're describing, and I would 

assume you're pointing, you're referring to these 

elements sticking out from the building? 

  MR. MILLSTEIN:  Correct, correct. 

  BOARD MEMBER ZAIDAIN:  That's on the same 

level as the parking? 

  MR. MILLSTEIN:  That is correct. 

  BOARD MEMBER ZAIDAIN:  Okay.  And then 

below that level, which I would assume is a level that 

you cannot see from this photo, you can't see the 

level? 

  MR. MILLSTEIN:  Correct. 

  BOARD MEMBER ZAIDAIN:  Is the cellar level 
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which is leased? 

  MR. MILLSTEIN:  That's correct.  Which 

also has a lot of mechanical equipment in it as well. 

  BOARD MEMBER ZAIDAIN:  Okay.  But for now, 

it's leased space in the cellar area? 

  MR. MILLSTEIN:  Whatever is not mechanical 

space is leased. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  MR. MILLSTEIN:  That is correct. 

  BOARD MEMBER ETHERLY:  So to follow-up on 

Mr. Zaidain's question, because he's doing the same 

thing I was doing trying to equate the plan, the 

testimony with the visual of the ramp and the two 

doors.  So that large door if you were to talk through 

that door, does that put you on the same level where 

the electrical room is? 

  MR. MILLSTEIN:  Yes, and that's also the 

parking level. 

  BOARD MEMBER ETHERLY:  And that's also the 

parking level.  Okay.  The smaller door that is behind 

that, what looks to be a little retaining wall, and 

there is an elevated walk, I guess that's an elevated 

walkway, that smaller door that puts you above the 

electrical room? 

  MR. MILLSTEIN:  I apologize.  I don't see 
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a smaller door. 

  BOARD MEMBER ETHERLY:  I'm sorry. 

  MR. GLASGOW:  May we approach the Bench? 

  BOARD MEMBER ETHERLY:  I may be mistaking 

that for a smaller door. 

  MR. MILLSTEIN:  There's not a door there. 

  BOARD MEMBER ETHERLY:  Okay.  There's not 

a door here. 

  MR. MILLSTEIN:  But that's actually the 

exhaust. 

  BOARD MEMBER ETHERLY:  Okay.  Excellent.  

Thank you.  Thank you.  Okay.  Thank you.  Thank you, 

Mr. Chair. 

  CHAIR GRIFFIS:  So you were looking at the 

exhaust? 

  BOARD MEMBER ETHERLY:  That is correct. 

  CHAIR GRIFFIS:  Just off of the alley 

area.  Okay.   

  MR. MILLSTEIN:  I think you were thinking 

that was a door. 

  BOARD MEMBER ETHERLY:  Right. 

  CHAIR GRIFFIS:  So it's a louver that is 

showing on that side? 

  MR. MILLSTEIN:  Yes. 

  MR. GLASGOW:  Yes. 
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  CHAIR GRIFFIS:  Anything else?  Okay.  

Let's move on.  Anything else, Mr. Glasgow? 

  MR. GLASGOW:  No, sir. 

  CHAIR GRIFFIS:  Okay.  Let's go to Office 

of Planning.  Their report is Exhibit 25. 

  MR. FONDERSMITH:  Good morning, Mr. 

Chairman, members of the Board.  I'm John Fondersmith 

to give the Office of Planning report.  What we tried 

to do in our report was to give background and some of 

the unusual history of the building and how it came to 

be what it is.  I think you've gotten all that.  

Somebody said you don't know how big the GAO is until 

you see it, and if you look at the aerial photograph, 

you get a sense of where this, you know, building is 

and it is really being there at all, the land being 

there is a result, apparently, of that property being 

squared off when the land for the GAO was acquired 

back in the 1940s and it left this little property in 

there that was developed and with only the access off 

of the GAO ramp. 

  So unless there are any questions, I won't 

go back into background of the thing.  We mentioned 

the steps that the owner is taking to resolve the 

issue and you've really discussed that.  I think, and 

I guess it was touched on, but it's important to just 
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make the point, that the combined lot development 

provision was not available when the building was 

built.  That came in 1991.  So this is making use of a 

provision that was not there before. 

  And we've mentioned that, as has been 

already said here, the building was vacant for all 

those years and now at least a productive use has been 

found for it, and we're trying, in effect, to work out 

these problems.  So that brings us, I think, to the 

parking variance.  And the fact is, as you see from 

the plan, which is not to scale, the parking level is 

kind of an irregular shape.  There are columns in 

there that break it up and the result is, from very 

kind of preliminary measurements that we did, that 

because of the column spacing and the size, we think 

you can get the eight spaces in there, but they are 

not going to be -- they are not going to meet the 

regular spacing and at least three of them would have 

to be stacked in some way to be workable. 

  So you need to understand that.  We think 

the order should reflect that situation with this 

unusual building, and indicate that our recommendation 

is that the variance for parking be approved.  Noting 

the irregular size of the spaces and some stacking 

required to get the eight.  And on the loading 
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variance, I think that's even more clear.  The 

building was just built without a loading dock and, in 

fact, did not need it under the previous zoning.  And 

now the all commercial use has been testified to 

pushes it over the threshold. 

  There is simply no place you can put a 

loading dock.  We've mentioned you can't do it off of 

H Street and that's pretty obvious.  So we have to 

deal with how to handle loading.  There has been 

testimony in the applicant's submission that the 

loading hasn't been particularly a problem.  So we 

recommend that the variance for the loading be granted 

and we recommend further that the applicant and the 

tenant, you know, obviously working together, provide 

a loading plan or at least work out a loading plan, so 

that whatever loading is required is done in off peak 

hours, so as not to cause a problem. 

  Now, I might just mention that there's a 

no loading -- you know, there's a no standing 

situation on H Street there anyway during the peak 

hours.  So if you did try to load there, you would 

presumably get a ticket.  I might also note for the 

record that the DDOT report recommends also that the 

applicant coordinate with the Curb Side Management 

Division in DDOT to identify where the loading would 
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be done. 

  But the point is that this loading is not 

like it's going to be a big deal.  It's rather 

infrequent.  Probably the main loading, as has been 

testified, is the trash removal, which can be done 

early in the morning hours or late at night.  So with 

this size building, it just has to be clear that 

there's going to be some arrangements not to have a 

loading problem that would relate to traffic flow, 

which is the deal. 

  We note incidentally back on the parking, 

since you can only get access to the parking through 

the GAO ramp, that there needs to be an agreement and 

understanding whatever with GAO on access to those 

ramps, access to those eight spaces.  And, of course, 

we repeat the ANC recommendation on this and our 

recommendation is that the two variances be approved 

with the provisions that I have mentioned here. 

  CHAIR GRIFFIS:  Good.  Thank you very 

much.  Any questions from the Board for Mr. 

Fondersmith? 

  BOARD MEMBER ETHERLY:  Not so much a 

question, Mr. Chair.  I mean, first of all, Office of 

Planning's report I really appreciated the history, 

because it helped to, shall I say, unravel the 
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murkiness around the genesis of this building and its 

interesting history in that square, that GAO Square, 

so to speak.  Mr. Fondersmith referenced the 

Department of Transportation report, which is 

contained at Exhibit 26, and if it would be 

appropriate, Mr. Chair, I would like to follow-up with 

the applicant on a couple of questions pertaining to 

the loading piece and the GAO access ramp piece that 

was raised by Mr. Fondersmith. 

  Once again, the Office of Planning report 

at Exhibit 26 noted that DDOT did not express an 

objection to the application.  Let me hit the issue on 

the GAO ramp first.  The GAO ramp, that's a private 

access ramp, correct? 

  MR. GLASGOW:  That is correct. 

  BOARD MEMBER ETHERLY:  Okay.  So does that 

ramp -- you can enter that at H Street, off of H 

Street.  Can you also access that from 5th Street? 

  MR. GLASGOW:  No. 

  BOARD MEMBER ETHERLY:  No, you cannot.  

Okay.  Is the applicant making or taking steps to 

conclude an agreement of some type with GAO in that 

regard? 

  MR. GLASGOW:  We have a letter that was 

issued by GAO in 1983 that was part of the prior 
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record.  We have been operating with GAO on that 

basis, since that period of time.  I think that we 

have talked to them about an easement.  Inquiry has 

been made.  I don't know that they are going to grant 

an easement.  I think what they are going to do is 

they are going to let -- I know if I were advising 

them, I wouldn't grant an easement.  I would say if 

you grant somebody an easement and then you change 

your mind, you got to condemn the easement. 

  If you just go on the basis of the letter 

that you already have, they can wake up tomorrow and 

decide, you know, they want to do something different. 

  BOARD MEMBER ETHERLY:  Okay.  Okay.  Have 

you provided a copy of that letter? 

  MR. GLASGOW:  It's in the record from the 

other case, but I will provide a copy of that letter. 

  BOARD MEMBER ETHERLY:  Okay.  Okay.  It 

would help just to see it, see the letter. 

  MR. GLASGOW:  All right.  Plus, I'm also 

going to provide a letter from Mr. Millstein that 

since loading and delivery don't take place during 

rush hours anyway, we're going to commit that, you 

know, as part of the order. 

  BOARD MEMBER ETHERLY:  Okay.   

  MR. GLASGOW:  If the Board grants the 
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case. 

  BOARD MEMBER ETHERLY:  I know Mr. May has 

a follow-up on that, but one quick question and then 

I'm actually done.  With respect to YSA, how long has 

YSA been in the building? 

  MR. GLASGOW:  I don't know. 

  MR. MILLSTEIN:  February of 2002, I 

believe. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. MILLSTEIN:  I'm not sure. 

  BOARD MEMBER ETHERLY:  So we've had pretty 

much about a year and a half of experience with YSA? 

  MR. MILLSTEIN:  Yes, sir. 

  BOARD MEMBER ETHERLY:  In the building. 

  MR. MILLSTEIN:  Yes, and they are very 

happy. 

  BOARD MEMBER ETHERLY:  Can you speak to 

what you've been doing up to this point in terms of 

addressing YSA's loading needs? 

  MR. MILLSTEIN:  Yes.  YSA, actually other 

than the actual moving, has very limited loading 

needs.  It is occasional paper delivery or a copy 

machine.  They either come early in the morning prior 

to rush hour or they will actually pull on the ramp 

and pull parallel to the building on the ramp itself. 
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 There is room on the ramp to have a vehicle there and 

have another vehicle pass by. 

  BOARD MEMBER ETHERLY:  Okay.   

  MR. MILLSTEIN:  There is a guard by the 

ramp.  At GAO they have a nice working relationship, 

so a delivery will stop on that ramp, put on his 

flashers, take it in, come out, get back in his van 

and go down the road.  And that's how they've been 

handling it so far.  Nobody has really had an issue.  

We have a nice working relationship with GAO.  They 

have a lot of security concerns.  After September 11th, 

things changed dramatically, but we're working it out. 

 Everybody is getting along very nicely right now. 

  BOARD MEMBER ETHERLY:  Okay.  Okay.  And 

with respect to parking needs that are generated by 

YSA, do you have any sense of how many employees are 

cited at that particular location? 

  MR. MILLSTEIN:  You know, there are -- 

it's not particularly dense.  I've walked through the 

space.  They are very small floor plates, which are 

actually net usable office space. 

  BOARD MEMBER ETHERLY:  And the floor is 

31,000? 

  MR. MILLSTEIN:  Yes.  There is very few.  

There is not a lot of people.  A lot of them do take 
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mass transportation. 

  BOARD MEMBER ETHERLY:  Okay.   

  MR. MILLSTEIN:  I know they rely on that 

heavily.  There is parking in the neighborhood very 

close by and some park in the building.  It hasn't 

been an issue.  And they were fully aware of the 

situation prior to executing the lease.  They toured 

the facility, looked at the parking that we had, knew 

the constraints and were very comfortable with that. 

  BOARD MEMBER ETHERLY:  Okay.  Okay.  Thank 

you.  Thank you, Mr. Chair. 

  CHAIR GRIFFIS:  Okay.  Mr. May? 

  MR. MAY:  My only question is just to 

confirm that you've been operating this parking lot 

for the YSA now for a year and a half, right?  They've 

been using it? 

  MR. MILLSTEIN:  They have had use since 

the day they moved in. 

  MR. MAY:  Are they typically parking eight 

cars?  Is that where the number really comes from? 

  MR. MILLSTEIN:  No.  No, there's typically 

three or four vehicles in there. 

  MR. MAY:  Okay.   

  MR. MILLSTEIN:  They really are not making 

use of it to its fullest extent. 
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  MR. MAY:  They have the option of having 

more in there? 

  MR. MILLSTEIN:  They are welcome to. 

  MR. MAY:  Yes. 

  MR. MILLSTEIN:  Whatever they can fit. 

  MR. MAY:  And do they operate it or do 

you? 

  MR. MILLSTEIN:  Well, currently, if we 

were going to stack it, we would operate it. 

  MR. MAY:  Yes. 

  MR. MILLSTEIN:  With our porters.  We have 

a full-time porter in the building.  But since it's 

only three people, they have an access card and they 

can let themselves in and out.  I think it's for the 

director and a couple other persons. 

  MR. MAY:  Okay.  All right.  Thanks. 

  MR. MILLSTEIN:  Okay.   

  CHAIR GRIFFIS:  Yes, Ms. Miller? 

  BOARD MEMBER MILLER:  I just have a 

follow-up question about that July 8th letter and your 

statement that you don't expect to get an easement now 

or you wouldn't grant an easement if you were them.  

And how does that affect your application and the 

security or confidence we can have and your always 

having the ingress and egress? 
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  MR. GLASGOW:  If they deny us the access, 

if we get -- and we can put as a condition in the 

Board's order, if GAO or GSA get up and they say that 

we don't have access any more, then we have to come 

back to the Board and modify the order. 

  BOARD MEMBER MILLER:  Okay.   

  CHAIR GRIFFIS:  Anything further from the 

Office of Planning? 

  BOARD MEMBER ZAIDAIN:  Well, actually, I'm 

going to follow-up on that point.  And I'm still 

unclear at what level of relief we're at in terms of 

are we reducing the number of spaces or just a waiver 

from the parking?  If it's a waiver from the parking, 

we wouldn't even have to do that. 

  CHAIR GRIFFIS:  Right.  Okay.   

  BOARD MEMBER ZAIDAIN:  Is that your 

understanding? 

  CHAIR GRIFFIS:  Let's address that now.  

My feeling, direction is this, that we take it up as a 

variance from the number of required spaces, that we 

follow, essentially, what OP is also indicating, but 

we give the waiver for eight spaces to be onsite and 

look for the relief from that required size and 

dimension. 

  And my point in listening to all of this 
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is only this, if we granted a relief entirely from the 

parking, then even the minimal that is provided there 

and the efficiency of what they are doing, that would 

be removed.  And so we might as well continue what is 

being offered to us as the existing use and the 

existing utilization of the parking.  Do you 

understand what I mean?  So I think it's their burden 

if GAO -- 

  BOARD MEMBER ZAIDAIN:  Well, I don't think 

this issue should hold up the conclusion of the 

hearing today.  I would assume, and maybe I'm wrong, 

that we're not going to be deciding this today, and I 

would rather take that up in the decision making, to 

be honest with you. 

  MR. GLASGOW:  Mr. Zaidain, if we could, we 

would like to get a decision.  We have a hearing that 

is scheduled later this month with respect to the 

revocation of the Certificate of Occupancy for the 

Youth Services Administration. 

  BOARD MEMBER ZAIDAIN:  You mean the 

appeal? 

  MR. GLASGOW:  Yes.  No, it's a whole 

separate proceeding. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  MR. GLASGOW:  Which we have contested, 
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because we think all -- 

  CHAIR GRIFFIS:  Let me make sure he is 

clear on that. 

  MR. GLASGOW:  That's a DCRA hearing. 

  BOARD MEMBER ZAIDAIN:  Oh, it's a DCRA.  

Okay.  Are you with the ALJ? 

  MR. GLASGOW:  Yes. 

  CHAIR GRIFFIS:  With the C of O. 

  BOARD MEMBER ZAIDAIN:  Okay.   

  CHAIR GRIFFIS:  And so they have tenants 

in there that are about to be -- they could, 

essentially, be evicted if the C of O is taken. 

  BOARD MEMBER ZAIDAIN:  Okay.  Well, let's 

continue. 

  CHAIR GRIFFIS:  But I want to make sure 

everyone is clear on it.  We're not going to rush this 

if we don't feel like we can.  But I think, quite 

frankly, I'm not understanding some of the confusion 

on the Board, at this point.  And so I'm going to be 

patient. 

  BOARD MEMBER ZAIDAIN:  Well, I'll put it 

bluntly.  I don't have a problem pursuing it that way. 

 I just feel like we're being inconsistent with other 

cases that have come in under this way.  And that was 

my confusion.  I think that we can proceed with this 
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case and if you want, you know, to deliberate on it 

today, we can and then we can address that issue some 

other time. 

  CHAIR GRIFFIS:  Well, that's something big 

to throw out there.  But maybe we can have that at 

lunch.  Okay.  Other questions for Office of Planning 

or DDOT report?  Anything attendant to those?  Any 

other clarifications?  If not, let's go to the 

Advisory Neighborhood Commission 6C.  Is there a 

representative of the ANC here today?  Mr. Fall, does 

not appear to be present.  It is noted.  Although, I 

don't have a separate exhibit number on the ANC nor 

did I see it, although it is attached to the 

applicant's submission, so we have it. 

  BOARD MEMBER MILLER:  Here it is. 

  CHAIR GRIFFIS:  Bingo, 23, Exhibit 23.  

Ms. Miller, does that satisfy all those except for -- 

  BOARD MEMBER MILLER:  I don't believe they 

indicated what constitutes a quorum. 

  CHAIR GRIFFIS:  At which a quorum was 

present. 

  BOARD MEMBER MILLER:  They indicated their 

vote.  Right. 

  MR. GLASGOW:  I think it says in the 

second line, Ms. Miller, at which a quorum was 
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present. 

  BOARD MEMBER MILLER:  Yes, but they don't 

say what constitutes a quorum, do they? 

  MR. GLASGOW:  Oh. 

  BOARD MEMBER MILLER:  He's just asking me 

if they met they technical requirements. 

  MR. GLASGOW:  Oh, right. 

  CHAIR GRIFFIS:  Send it back. 

  MR. MAY:  It's a small fish story. 

  CHAIR GRIFFIS:  I would expect more from 

6C.  Fabulous.  I appreciate you pointing that out.  

The technicality, I think we can, in fact, waive that 

limited piece of our requirements, in the jurisdiction 

of the technicalities of it, in that it does state 

further on what the vote was, a unanimous vote of 

those present of 6 and go ahead with it.  Any 

comments, additional comments on the ANC position?  

Very well. 

  I do not have notes of any other 

Government or community submissions on this 

application, unless others are aware of.  Mr. Glasgow, 

are you aware of any other submissions in the record? 

  MR. GLASGOW:  No, sir. 

  CHAIR GRIFFIS:  If not, let's move ahead 

then and is there anyone here present as person to 
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give testimony in this case either in support or in 

opposition or to lend clarity to the Board on all the 

issues?  If not, I don't see anyone approaching to 

give testimony at this time, I believe we can go to 

final questions if there are any.  Yes, Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  I like when we get 

to the last case in the morning and we have all this 

time.  But I just have a clarification. 

  CHAIR GRIFFIS:  We don't have to use all 

the time we have. 

  BOARD MEMBER ZAIDAIN:  Yes, I'm hungry as 

well.  I'm more clear on the validity of the original 

order.  I just had a question just for clarification. 

 And this may be in the submission somewhere, I just 

didn't see it.  But it talks about variances from the 

parking requirement or, in the alternative, variances 

from the three parking spaces, and I thought that was 

odd, because if you read through the order, it doesn't 

clarify which one it came to be.  I'm just curious as 

to the history of that and what the actual holding 

was.  If I'm reading this correctly and maybe I'm not. 

  CHAIR GRIFFIS:  So what you're saying is 

it was advertised as one way? 

  BOARD MEMBER ZAIDAIN:  Yes. 

  CHAIR GRIFFIS:  Or with options, but 
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you're not sure what the actual end product was. 

  BOARD MEMBER ZAIDAIN:  Right. 

  MR. GLASGOW:  I think our parking 

requirement was 11, as I recall back then. 

  CHAIR GRIFFIS:  Yes. 

  MR. SHER:  Mr. Zaidain, if you look at 

page 10 of the order under Tab C of our prehearing 

statement. 

  BOARD MEMBER ZAIDAIN:  Yes, okay. 

  MR. SHER:  "It is hereby ordered that the 

FAR variance is denied and the special exception of 

parking variance from three spaces on the size 

requirements are granted." 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  Okay.  That's what 

I missed then.  Where are you again?  You're on page 

6? 

  MR. SHER:  I'm on page 10 of the order. 

  BOARD MEMBER ZAIDAIN:  Page 10. 

  MR. SHER:  It's got somebody's signature 

on it, who I think I know.  The paragraph above the 

two conditions.  "It is hereby ordered that the FAR 

variance is denied and the special exception of 

parking variance with three spaces and size 

requirement is granted." 
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  BOARD MEMBER ZAIDAIN:  Okay.  So the 

original requirement was 11.  It got reduced to eight. 

 And then you got the -- 

  MR. SHER:  On the condition that the eight 

didn't meet the size requirements. 

  BOARD MEMBER ZAIDAIN:  Okay.   

  MR. SHER:  Okay.   

  MR. MAY:  There is more on that in finding 

number 29 on page 6. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  CHAIR GRIFFIS:  Anything else, Mr. 

Zaidain? 

  BOARD MEMBER ZAIDAIN:  Well, nine spaces 

were required.  No, no, I just think -- I mean, the 

Board previously, I mean, went through a hearing and 

provided some findings based on an area of relief, 

which is similar to what we're dealing with now.  So I 

just wanted to -- 

  CHAIR GRIFFIS:  That's correct. 

  BOARD MEMBER ZAIDAIN:  I mean, we could 

kind of use that as a context discussion. 

  CHAIR GRIFFIS:  Excellent point.  So, Ms. 

Miller? 

  BOARD MEMBER MILLER:  I just need a 

clarification about the relationship with the previous 
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order to the order that we would be enacting now.  And 

I think Mr. May may have somewhat addressed this 

earlier, but I'm of the impression right now that what 

we would be doing would be issuing a new order 

granting variances. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  BOARD MEMBER MILLER:  And I want to make 

sure, I guess, that there is nothing in the old order 

that needs to be continued, that it is just history at 

this point. 

  CHAIR GRIFFIS:  Are you asking Mr. Glasgow 

that? 

  BOARD MEMBER MILLER:  Yes, yes, and then 

I'm going on. 

  MR. GLASGOW:  Right.  Ms. Miller, the way 

that we look at it, at this point in time, we have a 

new application. 

  CHAIR GRIFFIS:  Right. 

  MR. GLASGOW:  We considered a modification 

of the old order and we thought that as complicated as 

this has been this morning to do that, just, you know, 

we ask for a waiver to come in and modify after the 

time and then try to pick and choose out of this what 

was -- what may or may not still be something that is 

usable.  We thought we were just better off with a new 
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application, meeting the pertinent proof.  You know, 

obviously, this order is part of the history of the 

case and, of course, the building that was approved in 

that order was built, so that's something that the 

Board has to take into consideration as to the 

ramifications of that building now sitting there on 

that site and how it impacts this relief. 

  So we thought that there was -- we were 

anticipating that there would be a new order on this 

case with new conditions and that that would move on 

from there. 

  BOARD MEMBER MILLER:  Thank you. 

  CHAIR GRIFFIS:  Okay.  Mr. May? 

  MR. MAY:  Yes.  It seems to me that with 

regard to the previous order and then the change in 

the zoning, the way that we could look at this is that 

this is an existing building now that is nonconforming 

with regard to rear yard, but it was built within the 

bounds of the previous BZA decision and sort of 

accepted as that.  But when it comes to the other 

condition or the condition of the fifth and sixth 

floors being residential, I think we probably need to 

be explicit about our changing that condition in light 

of the change of zoning. 

  BOARD MEMBER ZAIDAIN:  Or not. 
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  CHAIR GRIFFIS:  Or reaffirming it. 

  MR. MAY:  Not reaffirming it.  I would put 

it that way. 

  CHAIR GRIFFIS:  Okay.   

  MR. MAY:  There is no implication that 

that condition still has to occur.  And I think that 

that clears it up with regard to the previous 

decision, and then we now have the new zoning and then 

we have new variances and hopefully next time somebody 

buys a building, they will do due diligence before 

they change the use. 

  CHAIR GRIFFIS:  Okay.  Anything else?  

Questions, clarifications?  Let's go to closings then. 

  MR. GLASGOW:  Mr. Chairman, I don't have 

any particular closing statement, other than we think 

that the record has been -- and we appreciate the 

Board's questions and comments for straightening out 

what has been a tortured history for this building, 

and hopefully now we can put it in a position that if 

the Board deems fit to grant these applications, we 

can move on with productive use of this building in 

the community.  Thank you. 

  CHAIR GRIFFIS:  Okay.  Let's have a brief 

discussion then on where we're going.  I'm fairly 

ready to proceed with this today.  There has been some 
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banter back about whether we would condition all this. 

 In all my notes and everything that has been 

testified to, at this point, I don't see anything that 

is moving us to any conditions.  It may take some 

additional time maybe to get draft conditions.  I 

mean, we have a GAO agreement that has been submitted. 

 I don't think that needs to be conditioned on this. 

  We know very well and are aware if that 

GAO agreement and access is removed, then there is a 

new application coming in, because we are requiring 

that to happen.  I think it is a finding of fact that 

it is existent and is available today.  But let me 

hear from others if they are amenable to taking some 

time and going through this today. 

  BOARD MEMBER ETHERLY:  Mr. Chair, I 

support your recommendation in that regard.  I had 

inquired about the GSA agreement, because I wasn't 

sure if there was even one and I'm happy to see that 

there is one in place.  And recognizing often times 

how interesting it can be to secure pieces of paper 

from the Federal Government in the agreement, I am 

fairly comfortable with.  I wanted to return to Mr. 

Zaidain's point with respect to the parking comment, 

because I think it's an important point to raise. 

  Where I come out on that, Mr. Zaidain, is 
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I think, I essentially kind of view this as, you know, 

the applicant could have chosen an apple or an orange 

in terms of how to deal with resolving the parking 

piece and the decision was made to come in as a 

variance piece and I'm comfortable with that. 

  BOARD MEMBER ZAIDAIN:  Well, if I'm clear 

now, it's a variance from the parking regulations.  

We're not doing a reduction in spaces and a variance 

of the dimensions. 

  CHAIR GRIFFIS:  No, actually the opposite. 

  BOARD MEMBER ZAIDAIN:  Or the opposite. 

  BOARD MEMBER ETHERLY:  Correct. 

  MR. GLASGOW:  We have requested to reduce 

the number of spaces from 17 to eight and to reduce 

the size requirements of those spaces that are being 

provided. 

  CHAIR GRIFFIS:  And I'm sorry, I may have 

confused you because in the beginning I was saying 

well, why?  Why don't we just do full variance?  I 

think we had to assess that.  I am of the opinion that 

we continue as it is being requested, and that will 

then not alleviate the opportunity to utilize that 

area as parking as a requirement. 

  BOARD MEMBER ZAIDAIN:  Okay.   

  CHAIR GRIFFIS:  Otherwise, I mean, why not 
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put some windows on that door and rent it?  I mean, I 

think we ought to at least be able to say that there 

is some parking provided here. 

  BOARD MEMBER ZAIDAIN:  Well, but haven't 

we always maintained the policy that we approve our 

variances based on site plans that are submitted to 

us?  Although there isn't one, but it has been 

testified to that they are going to be providing eight 

spaces, so if that were to change, then they would 

have to come back to us. 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  Right? 

  CHAIR GRIFFIS:  Yes. 

  BOARD MEMBER ZAIDAIN:  And that's pretty 

much my question and that was what led me to making 

that statement earlier in terms of whether or not we 

would decide this now and it's how do we treat the -- 

you know, they're coming in here for a parking 

variance, but how do we treat the spaces that they are 

providing? 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  And I am of the 

opinion that I think there should be a reduction in 

the schedule for office use or commercial use, 

whichever one it says off the top of my head I can't 
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remember, and the dimensions.  I don't think this 

should be a clean waiver, especially with the fact 

that -- well, I'll say that. 

  CHAIR GRIFFIS:  I think we're all in 

agreement. 

  BOARD MEMBER ZAIDAIN:  Okay.   

  CHAIR GRIFFIS:  I think no one is asking 

for the first. 

  BOARD MEMBER ZAIDAIN:  Okay.   

  CHAIR GRIFFIS:  It would have been 

probably more expeditious if we actually had the 

parking layout, but there it is.  Okay.  Others? 

  MR. GLASGOW:  We have asked for a 

reduction in the dimensional requirements. 

  CHAIR GRIFFIS:  Right. 

  MR. GLASGOW:  Because the space, the area 

that is in there right now doesn't meet any of the 

dimensional requirements. 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  Is there a site 

plan in the previous record showing that? 

  CHAIR GRIFFIS:  You mean a garage plan? 

  BOARD MEMBER ZAIDAIN:  A floor plan 

showing that.  Is there? 

  CHAIR GRIFFIS:  That shows how it's 
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actually parked?  Is that what you mean?  You mean how 

the parking lays out in the parking level? 

  BOARD MEMBER ZAIDAIN:  I mean dimensions. 

  CHAIR GRIFFIS:  Right. 

  MR. GLASGOW:  Well, we know from the order 

that they did not meet the dimensional requirements. 

  CHAIR GRIFFIS:  Yes, but Mr. Zaidain's 

point is we don't know the dimensions. 

  MR. GLASGOW:  Oh. 

  MS. BAILEY:  Mr. Chairman? 

  CHAIR GRIFFIS:  Yes? 

  MS. BAILEY:  Probably it's in storage.  We 

aren't able to get it at this point, but if the Board 

needs it, we should be able to retrieve it. 

  CHAIR GRIFFIS:  That's the way it is. 

  BOARD MEMBER ETHERLY:  Well, I'll note 

that on page 4 of 14002 at what would be finding of 

fact Item No. 20, the applicant proposes to provide a 

total of eight parking spaces to serve the building.  

Six spaces measure 8.5 feet by 18.5 feet and two 

spaces for compact cars measure 7 feet by 18.5 feet.  

It is consistent with the overall finding that none of 

the spaces met the 9 x 19 requirement.  Of course, 

that is, shall we say, an imperfect bit of detail for 

what we're looking at today.  But those measurements-- 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 135

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

would the applicant say that those measurements are 

consistent with what you are proposing for continued 

use of that space? 

  MR. GLASGOW:  We believe, as Mr. 

Fondersmith does, that we can fit eight spaces in 

there, whether they precisely match this, we don't 

know. 

  BOARD MEMBER ETHERLY:  Okay.   

  BOARD MEMBER ZAIDAIN:  You mean, you don't 

precisely match the dimensions? 

  MR. GLASGOW:  Yes, they may not. 

  BOARD MEMBER ZAIDAIN:  So, I mean, I guess 

what is being offered is that the order, you know, if 

we were to approve the order, we would simply say they 

don't meet the requirements. 

  MR. GLASGOW:  Yes. 

  BOARD MEMBER ZAIDAIN:  It's slightly 

broad. 

  CHAIR GRIFFIS:  You mean the size 

requirements? 

  MR. GLASGOW:  Yes, the size requirements. 

  BOARD MEMBER ETHERLY:  I mean, there's no 

doubt they are going to be smaller than what is 

required. 

  MR. GLASGOW:  Right.  They are smaller 
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than 9 by 19.  We have a parking area in the garage.  

I envision that what the Board would do is say this 

parking area shall be a parking area and you can fit 

eight spaces in it and that would be how that parking 

area is used.  Because we're not in a position where 

we can change the parking area.  The size is what it 

is. 

  BOARD MEMBER ZAIDAIN:  No, I understand 

that. 

  CHAIR GRIFFIS:  Are they going to stack 

them in? 

  MR. GLASGOW:  Yes, right. 

  CHAIR GRIFFIS:  Help me understand your 

concern. 

  BOARD MEMBER ZAIDAIN:  I mean, you know, I 

think we're just kind of acting.  I mean, we don't 

have a lot of information to substantiate exactly what 

the stalls are going to be.  I mean, I know we're 

splitting hairs here, but I think, you know, in order 

to make sure that they -- you know, if we do grant, 

and they do go pull the permit and everything, that 

our interests are covered as are theirs. 

  So like I said, the only way to -- with 

the information we have now and everything that has 

been submitted, that's the only way to cover all those 
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basis is to say they don't have to meet the dimension 

requirements and don't require what the dimensions 

are.  Now, I'm sure in practicality they are not going 

to go throw in a space that is 3 x 3 for a motor 

scooter and count it as a parking space.  I don't 

know.  But I'm just wondering and I would be curious 

of the other Board members if they have a problem 

writing a condition that broad. 

  MR. MAY:  Well, it seems it would be best 

if we had either a plan that shows the spaces and 

indicates some of the critical dimensions or if we 

could have a finding similar to the one that we -- 

  CHAIR GRIFFIS:  Right, Condition 20 or 

finding 20. 

  MR. MAY:  Condition 20, right, about those 

dimensions. 

  CHAIR GRIFFIS:  Right. 

  MR. MAY:  Ideally, if we had that, then 

that would satisfy your concern, right? 

  BOARD MEMBER ZAIDAIN:  I agree with Mr. 

May. 

  CHAIR GRIFFIS:  I understand what your 

point is.  But I think there is two issues that we 

need to really look at.  First of all, it's car 

parking and that's what the schedule goes to.  But in 
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terms of automobile parking -- 

  BOARD MEMBER ZAIDAIN:  Yes, well, then my 

motor scooter example wasn't a good one. 

  CHAIR GRIFFIS:  I think there is two 

issues that we're looking at trying to find the size 

of it and, frankly, I'm more emphasized that they put 

eight cars in there or can if they have to.  You know, 

so there's a number and then there's the spaces, and 

if we tie it to that they have to somehow park eight 

cars in there without coming out of the building, you 

know, without impacting anything else outside of the 

site, then that gives me the assurance that we're 

doing the correct thing, rather than how are they 

actually going to program all those eight automobiles 

on that level. 

  But here it is, obviously, the clearest 

way is to have a parking plan and just put it in and 

see how it lays out and how it is being proposed to be 

used.  And hopefully that will clarify it.  Mr. 

Zaidain, is that about correct? 

  BOARD MEMBER ZAIDAIN:  Yes, I think that 

is.  I mean, I'm not trying to over emphasize this 

point.  I mean, I know we're still in the hearing and 

I think there are some strong arguments to the case.  

I think the fact that the site was rezoned and there 
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were some previous findings of practical difficulty 

and hardship, I think that lends some weight to the 

case.  I do not put any validity in the circumstantial 

support for a variance.  You know, due diligence 

whether, you know, who knew what when what was 

purchased, because I think that is a dangerous road 

for this Board to walk down. 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  I just think there 

is some loose ends that we need to clear up, so that 

we can, you know, have a fully solid order. 

  CHAIR GRIFFIS:  Okay.  Let's go through.  

Submitted into the record is a plan of the existing 

parking level indicating how the eight cars would be 

facilitated and probably some general dimensions, just 

to give a scale of what we're looking at.  What else? 

 Anything else? 

  MS. BAILEY:  Section? 

  CHAIR GRIFFIS:  No, let's hold on just a 

second.  Oh, man.  Okay.  There is some concern with-- 

  MR. GLASGOW:  Mr. Chairman, may I make a 

suggestion? 

  CHAIR GRIFFIS:  Sure. 

  MR. GLASGOW:  All right.  What we would 

like to do, if we could, is, and we have done this 
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with the Board in the past, if the Board deems fit to 

grant the application subject to the receipt and the 

acceptance by the applicant of a parking layout plan 

for that garage level. 

  CHAIR GRIFFIS:  Okay.  There's a concern 

in the discussion.  Anyway, what you are seeing is 

just a brief moment here to reflect on if this wasn't 

coming under 2101.1, but actually had to come under 

2108, which is a reduction, and whether that is 

actually allowable based on the percentage of the 

request that that would mean which would be more than 

25 percent.  So I think we -- I know.  I love it when 

I confuse everybody, right? 

  Okay.  Mr. Zaidain, are you all right? 

  BOARD MEMBER ZAIDAIN:  Oh, I'm always all 

right.  I'm fine. 

  CHAIR GRIFFIS:  Good.  The brief pause was 

just to clarify some of the discussion that had 

happened up here, I believe.  Okay.  And your 

suggestion was? 

  MR. GLASGOW:  That if the Board deems 

necessary that a grant -- if it deems fit to grant the 

application and the submission of a parking layout, 

which would show the eight spaces. 

  BOARD MEMBER ZAIDAIN:  That's kind of -- I 
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mean, if I understand what he is offering us -- 

  CHAIR GRIFFIS:  Right.  Let me address it. 

  BOARD MEMBER ZAIDAIN:  This got us in 

trouble recently. 

  CHAIR GRIFFIS:  First of all, we've made 

that mistake once and won't ever make it again.  And 

the point would be if the critical -- and this is for 

you, Mr. Zaidain, and for the rest of the Board, well, 

it's an issue that he has brought up and I agree with 

it.  It's the issue of if there was some anticipation 

that the layout of this parking would actually move us 

to deny or wasn't even beginning to come to our 

understanding of what we thought we were getting, and 

there's no way we can do that.  Do you understand? 

  If the point is that there is an 

importance in order to secure that they can somehow 

fit eight cars physically into that area, and once it 

shows that and they are testifying that they can, then 

I think we could proceed and have that put into the 

record or we have that submitted into the record today 

and we decide this Tuesday.  We have done before where 

we've given oral directions on, essentially, revising 

plans to address certain things, and then it is 

submitted later.  But we've already proved it and it 

isn't even close to what we're supposed to do, which 
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is the mistake we made prior, which we won't do now. 

  I don't think this rises to that level of 

critical nature, but I'm open to suggestions.  We have 

two options and we need to decide that now.  One, we 

proceed immediately to a motion and deliberation.  

Two, we have the submissions put in and we set this 

for Tuesday next, first in the morning, for decision 

making.  This is fresh.  You know, there are a lot of 

issues that have perhaps added to the confusion and 

complexity of this.  Setting it off for a week and 

refreshing it again in a week is a little bit more of 

a chore.  It's here in front of us now.  I'm open to 

the Board's pleasure. 

  BOARD MEMBER ETHERLY:  Mr. Chair, I'm 

comfortable with the suggestion, the possible course 

of action of moving forward on Tuesday.  I'll just 

note for the benefit of my colleague, Mr. Zaidain, the 

reason why I am perhaps a little further comforted 

with regard to moving forward today is when you look 

at the prior order, the prior order attempted to, I 

think, flesh out without going into explicit detail 

what the size, dimensions or shall we say what the 

overall space constraints were on that lower level as 

it related to parking, and did it with enough 

specificity that I think got to the important issue, 
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which was there is difficulty at meeting the required 

parking space provision on site, and that it is 

further complicated by the size of the space that is 

there with which the applicant has to work with. 

  So I think language could be included in 

the findings of fact that, essentially, replicates 

what the Board did with 14002 and reach the level of 

specificity that would support, in my mind, the 

variance finding here.  So that's why I would be 

comfortable moving forward today. 

  BOARD MEMBER ZAIDAIN:  Well, I would -- 

  BOARD MEMBER ETHERLY:  In the alternative, 

I would be respectful to the continuing questions that 

you have. 

  BOARD MEMBER ZAIDAIN:  Well, I guess the 

only reason why I flagged it as a concern was in the 

previous case, and again this is a new case I 

understand that, but the building is the same, they 

committed to a six space of measuring 8.5 feet by 18 

feet and two spaces for compact cars measuring 7 feet 

by 18 feet.  That's unworkable? 

  MR. GLASGOW:  We are not sure that the 

building was built.  We have our layout of the 

parking. 

  BOARD MEMBER ZAIDAIN:  Yes. 
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  MR. GLASGOW:  And we are not sure how 

parking spaces were fit of that dimension in all of 

those areas.  We believe, as the Office of Planning 

does, that we can fit eight cars in there. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  MR. GLASGOW:  But, you know, the columns-- 

when you go out, you have a set of plans, it gets 

built in the field, you know, columns are supposed to 

be 20 feet apart and it ends up being 18 feet apart or 

for whatever reason when they go out and make a field 

adjustment and then all of a sudden we can't meet a 

dimensional requirement.  We don't want to have to 

come back to the Board saying that we're a little off. 

  BOARD MEMBER ZAIDAIN:  Yes.  Mr. Chairman, 

it was your opinion that you think, in your 

professional judgment, that if we just said 8 feet in 

a space would necessitate that or eight spaces, I'm 

sorry, on the parking level would give them enough.  

There's enough spaces to allow them to have the spaces 

in there and they would still be in a realistic 

dimension, I guess, is what I'm talking about.  Do you 

follow my question? 

  CHAIR GRIFFIS:  Right.  I think we can 

rely on the fact and the testimony that they can fit 

eight automobiles in there.  The critical nature for 
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me was the number of spaces that could be provided and 

that would be provided if they had to.  So we need to 

ensure that eight automobiles could go in there. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  CHAIR GRIFFIS:  That they don't fit the 9 

x 19 with a 10 foot drive access. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  CHAIR GRIFFIS:  I think that's clear from 

the dimensions on the plat that is submitted that that 

can't be.  So the specific dimensions or a striping of 

how eight cars go in there, to me, isn't as important 

as noting that they could, frankly, cram eight 

automobiles in there.  And actually, Office of 

Planning indicates the same thing that they had 

indicated that they thought it was possible to do 

that.  So that's where I am as opposed to -- and, Mr. 

Fondersmith, you got something? 

  MR. FONDERSMITH:  Well, just it was our 

opinion that you could get them in there, but we said 

that the last two or three there would be a stacking 

thing. 

  CHAIR GRIFFIS:  Right. 

  MR. FONDERSMITH:  Yes. 

  BOARD MEMBER ETHERLY:  I mean, the office 

of the -- to follow-up on Mr. Fondersmith's point, the 
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Office of Planning noted at the bottom of its first 

page report that the parking spaces should be clearly 

striped and defined.  The preceding sentence noted 

that however some of the spaces are irregularly shaped 

and do not meet the standard parking space dimensions 

of 9 x 19, an access to three of the proposed parking 

spaces appear to be somewhat obstructed by other 

vehicles.  But I think the Department of 

Transportation said our recommendation for how to deal 

with that is simply require that the spaces be 

striped. 

  BOARD MEMBER ZAIDAIN:  Yes, like I said, I 

think this is a minor issue in the case.  I don't want 

to pull this out, you know, further than what it is.  

I just was concerned about this Board, you know, 

giving a very broad condition as such based on an area 

of relief, and that is the parking dimensions.  

However, you know, it sounds like the other Board 

members have a level of comfort to where if we do 

require eight, that in light of the report from Office 

of Planning and DDOT, that that's not unreasonable.  

That they will put eight spaces in there.  There will 

be, you know, spaces that will be practical for an 

automobile and that will be fine with it. 

  CHAIR GRIFFIS:  Okay. 
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  BOARD MEMBER ETHERLY:  Yes, no, I would 

agree with that.  The Office of Planning in its prior 

report or I should say the Department of 

Transportation, at that point, in its prior report for 

14002 actually perhaps went a little further and tried 

to specify, you know, the number of spaces that should 

be allowed for the office spaces versus the 

residential use.  Clearly, the Department of 

Transportation, in this instance, didn't need to get 

to that level of detail. 

  I think with the Office of Planning report 

and the Department of Transportation report I am 

comfortable that the sufficient determinations have 

been made that you can get eight spaces, you can get 

eight vehicles into that space with proper striping. 

  CHAIR GRIFFIS:  Okay.  I mean, here's the 

situation under 2101.1.  If it's proceeded for 

approval, we could grant the relief from the parking 

requirement and then we could condition that eight 

automobiles be parked at the parking level.  Noting 

the fact that the dimension and size requirements 

related directly to the zoning required spaces would 

not be met.  Does that make sense?  Does corp counsel 

agree with that? 

  MS. GLAZER:  Mr. Chair? 
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  CHAIR GRIFFIS:  Yes. 

  MS. GLAZER:  We've been having some 

discussions here about -- 

  CHAIR GRIFFIS:  So I noted. 

  MS. GLAZER:  -- the application.  I'm 

sorry, I didn't catch everything that was just said. 

  CHAIR GRIFFIS:  That's not a problem. 

  MS. GLAZER:  But I think there is a couple 

of analytical problems here about the variances that 

are requested.  Either this is an application to 

reduce the number of parking spaces or -- 

  CHAIR GRIFFIS:  Well, answer my question 

and that is this, we could proceed as the variance 

under 2101.1, which would be -- 

  MS. GLAZER:  A full variance. 

  CHAIR GRIFFIS:  -- a full variance, full 

relief from the parking requirement and we could 

condition on the eight automobiles would be 

facilitated for parking on that parking level.  Noting 

that the dimensions would not be -- the required 

dimensions would not be met. 

  MS. GLAZER:  The question is do they need 

a second variance for that? 

  CHAIR GRIFFIS:  So a second variance for 

the measurements. 
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  MS. GLAZER:  From the size requirements. 

  CHAIR GRIFFIS:  Size requirements. 

  MS. GLAZER:  And I think that -- 

  CHAIR GRIFFIS:  Parking gives us big 

problems.  Ms. Glazer, do you have anything on that? 

  BOARD MEMBER ZAIDAIN:  Can I offer 

something? 

  CHAIR GRIFFIS:  Sure. 

  BOARD MEMBER ZAIDAIN:  I'm the one 

throwing all the flies into the ointment here. 

  CHAIR GRIFFIS:  No, it's not just you.  I 

think what you're doing is though speaking for 

everybody. 

  BOARD MEMBER ZAIDAIN:  And I think this is 

something this Board has been wrestling with.  And 

that is when people come in for parking variances, but 

they are also offering eight, you know, how do we deal 

with those?  Is this a reduction in the schedule or is 

this a complete waiver? 

  CHAIR GRIFFIS:  Right. 

  BOARD MEMBER ZAIDAIN:  I think what would 

be cleaner in this case is for this to be a full 

variance from the parking requirements. 

  CHAIR GRIFFIS:  Yes, okay.   

  BOARD MEMBER ZAIDAIN:  And I think the 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 150

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

case has been made for that.  I'm not just pulling 

variance relief out of the air.  I think there is a 

strong case for that.  But I think that rectifies the 

issue with the dimensions.  That rectifies the issue 

with the eight parking spaces, because the one issue 

that we're overlooking is we're also -- if we require 

the eight spaces and we deliberate on the eight spaces 

in terms of how they are going to park, we're 

requiring parking spaces that have no access. 

  CHAIR GRIFFIS:  Right.  Exactly.  Okay.   

  BOARD MEMBER ZAIDAIN:  And I think that's 

where we have a lot of problems. 

  CHAIR GRIFFIS:  So we're back to my 

original thinking as we all started that this was 

actually a variance from all of them. 

  BOARD MEMBER ZAIDAIN:  Whew. 

  CHAIR GRIFFIS:  Okay. 

  MR. MAY:  That's what it does, yes. 

  CHAIR GRIFFIS:  Okay.  And I think it is 

important to note, you know, for the Board but also 

for the applicant, I mean, what we do is wrestle, 

obviously, with the specific pieces and information of 

facts on this case.  But we also look at the 

implications and we have had a lot of other difficult 

parking problems and relief requests and things like 
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that.  Okay.  That being said then, Mr. Zaidain, are 

you comfortable proceeding? 

  BOARD MEMBER ZAIDAIN:  I am. 

  CHAIR GRIFFIS:  Any objection to 

proceeding then, at this point? 

  MR. MAY:  Does that mean a vote now? 

  CHAIR GRIFFIS:  So is everybody clear?  

Well, we'll probably have a motion and some 

deliberation.  But I'm asking if you are ready to 

proceed with a motion?  In which case, let me do that 

and we'll start some discussion on it.  I would move 

approval of Application 17063 pursuant to a variance 

for off-street parking requirements under subsection 

2101.1 and a variance from the loading berth 

requirements under 2201.1 for an existing building in 

the DD/C-2-C District at premises 450 H Street, N.W., 

and I would ask for a second. 

  BOARD MEMBER ETHERLY:  Second it, Mr. 

Chair. 

  CHAIR GRIFFIS:  Thank you, Mr. Etherly.  

Noting all around, I think we can put great reliance, 

first of all, on this submission and testimony of the 

applicant and also in terms of the Office of 

Planning's report that is submitted in today.  I think 

it has clearly been evidenced and, in fact, the 
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previous Board has found that there is uniqueness and 

practical difficulty, but uniqueness being restated 

for our own purposes and the fact there is the 

existing building of which the case was cited in the 

submission by the applicant that allows us to look at 

existing buildings.  I think it was, no, I can't 

remember, it's AR something or other. 

  In any case, I think that's an important 

precedent case as we look at that.  The existing 

history of the zoning also I think I indicated the 

size of the site, the access we've gone through quite 

a bit.  Of course, it was noted that further 

documentation probably would have been helpful, but I 

think we got to a firm understanding of it. 

  In terms of providing the loading and the 

parking right now, a clear practical difficulty would 

be, as you've noted, Mr. Zaidain, very well, there is 

no public access to this.  They would have had to have 

done a curb cut off of the street which may in itself 

create some difficulty.  The width of the building 

itself, the facade, the main elevation in order to put 

an access in, although it has not been part of the 

testimony, but I can -- we have taken that and gleamed 

it from the dimensions.  You would do away with most 

of the first floor and perhaps even the entrance to 
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the building itself that would facilitate the 

occupancy of it. 

  Also, in addition, I had some pause with, 

you know, feeling that people would have to move out 

of the building if they couldn't get this parking and 

I think on its own that wouldn't have swayed me, but 

what the pertinent part is is how the actual combined 

lot and the remedy of the residential requirement is 

happening on this site.  And therefore, we are, in 

many respects, and I think specifically for this case, 

looking at 100 percent commercial building in which 

case we need to calculate the parking that is 

attendant to that, in which case we would be looking 

at a current tenant having to be removed from portions 

of the building.  And so that clearly will create some 

hardship and difficulty for the owner and also for the 

tenant. 

  I think Mr. Glasgow is opening and Mr. 

Sher supported in his testimony the fact of how it 

might impact the Zone Plan or the public good.  We do 

have an existing occupant.  We do have support from 

Office of Planning, Department of Transportation and 

also the ANC, which would be the first points at which 

any sort of evidence of any detriment would come up in 

terms of the Zone Plan or the public good.  That being 
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said, I'll ask for a second. 

  BOARD MEMBER ZAIDAIN:  I think Mr. Etherly 

already seconded it. 

  BOARD MEMBER ETHERLY:  I seconded it, Mr. 

Chair. 

  BOARD MEMBER ZAIDAIN:  I can reiterate 

your point in regards to the Zone Map.  I mean, this 

is seeking to implement a project that is in harmony 

with the Zone Map.  And unfortunately, because of the 

zone change and the nature of when it was originally 

developed, there are some exceptional circumstances 

arising from that.  I also want to reiterate my point 

that I do not agree with the granting of a variance 

based on circumstantial evidence in terms of who did 

what and who didn't do what.  And I would hope that 

wherever this comes out that would be noted, at least, 

that I do not support that finding of fact. 

  CHAIR GRIFFIS:  I don't think anyone does. 

 But what are you talking about?  You're saying that 

we're relying on the fact that the applicant went and 

pulled permits, but should have done further research? 

  BOARD MEMBER ZAIDAIN:  I'm not saying -- 

well, I'm just saying that I do not -- I am not 

weighing that issue in my regards to the deliberation 

of the variance. 
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  CHAIR GRIFFIS:  I think it's an excellent 

point to bring up, and I don't think we actually have 

to even weigh that issue.  Because I think if you look 

-- let me be clear.  If you look at the fact that it's 

at now with the change of zoning, there is a matter-

of-right availability to do a 100 percent commercial 

on this building that we're looking at, the parking 

requirements. 

  BOARD MEMBER ZAIDAIN:  That's not what I'm 

referring to.  

  CHAIR GRIFFIS:  Okay.   

  BOARD MEMBER ZAIDAIN:  But I think with 

regard to -- the two key points to me are some of the 

findings or the multiple key points and some of the 

findings in the original order, although this is a new 

case, the property is the same, the building is the 

same.  I think the issue in regards to the water table 

is still legitimate.  Even more so now that they have 

to retrofit this building in order to meet the parking 

requirements for the new use.  And I think the change 

in zoning, you know, that the policy and the planning 

effort for downtown have changed and, you know, that 

has been a big cause of these circumstances. 

  CHAIR GRIFFIS:  Good.  Thank you.  Yes, 

Mr. May? 
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  MR. MAY:  Yes.  I'm not sure how best to 

phrase this.  I'll just wonder right in and step all 

over it.  No, I think the point, at least that I'm 

hearing from Mr. Zaidain with regard to the 

circumstances under which these variances are granted 

have to do with the physical conditions of the 

building and have to do with its allowed occupancy.  

It doesn't have to do with the fact that, you know, 

somebody managed to get a C of O at some point. 

  CHAIR GRIFFIS:  Right. 

  MR. MAY:  The building permits were 

issued.  That there are these now additional hardships 

associated with the prospect of losing the Certificate 

of Occupancy.  I don't think that's really a 

consideration. 

  CHAIR GRIFFIS:  Right. 

  MR. MAY:  It doesn't change the fact that 

the building is just a bizarre tiny little site with 

no good site access. 

  CHAIR GRIFFIS:  Right. 

  MR. MAY:  And there is no way for it to be 

developed without some relief for the parking 

requirements and loading requirements.  I think that's 

really what the basis of the decision should boil down 

to, not anything having to do with the C of O or 
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anything else. 

  CHAIR GRIFFIS:  Indeed. 

  BOARD MEMBER ETHERLY:  I agree.  I agree. 

  CHAIR GRIFFIS:  Mr. Etherly? 

  BOARD MEMBER ETHERLY:  No, I agree.  

Nothing further. 

  CHAIR GRIFFIS:  Anything further?  Ms. 

Miller? 

  BOARD MEMBER MILLER:  I just want to 

address whether there are some conditions that go with 

this order.  Is this the appropriate time? 

  CHAIR GRIFFIS:  Are you proposing 

conditions to the motion? 

  BOARD MEMBER MILLER:  Yes.  Well, yes.  

I'm picking up on the right of ingress and egress that 

the applicant has from GAO.  I think it is such a 

basic element of the Parking Plan that it should be a 

condition. 

  CHAIR GRIFFIS:  We can't condition though 

that they have access to their parking on somebody 

else's property. 

  BOARD MEMBER MILLER:  Well, what the 

applicant suggested was that it be a condition and if 

it goes away, that they come back for modification and 

supply us a different solution.  Because otherwise 
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they don't have inherently access to those parking 

spaces. 

  CHAIR GRIFFIS:  And that's the whole point 

of why we are now under 2101.1 for a variance from the 

parking requirement.  Because how are we going to 

require parking that can't be accessed?  I mean, 

conceivably, their roof is available.  They could park 

it.  I could stripe it for them, do the plan, but that 

seems to be an absurdity and perhaps a bad example.  

But we can't just require parking any where or the 5th 

and 6th not residential park it, and that's the other 

complexity of this.  The uncleanness of this is that 

this agreement with GSA, how are we supposed to -- so 

GSA opposes it.  Do we now go after GSA and say no, 

no, no, this is a condition of our order, therefore, 

you have to provide this access? 

  BOARD MEMBER MILLER:  No, I would frame it 

similar to what Mr. Glasgow says that they have this 

provision for access and if something happens to that, 

if it goes away, they will come back to the Board. 

  CHAIR GRIFFIS:  The clear finding from the 

testimony and from the case that there is now a 

current GSA agreement for access to that.  Another 

pertinent finding of fact in this case is that there 

is with that shared access or with the availability of 
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access to the parking level that eight cars can be 

parked at that level. 

  MR. MAY:  I think that that finding may 

satisfy this and that if the finding simply states 

that it's the -- it has been testified to that if 

anything interferes with this agreement with GSA or 

GAO and that it was no longer in place, that the 

applicant or, you know, whoever controls the property 

would have to come back to the Board for additional 

relief on the parking requirement.  So that's clear 

for the future when somebody does that due diligence 

research that -- 

  CHAIR GRIFFIS:  Actually, I don't think 

that's correct. 

  MR. MAY:  Isn't that what is -- 

  CHAIR GRIFFIS:  If we give a motion now, 

we have just given a variance from the parking. 

  MR. MAY:  We give a variance from the 

parking, but isn't it conditioned on providing the 

eight spaces? 

  BOARD MEMBER ZAIDAIN:  No. 

  CHAIR GRIFFIS:  It's not conditioned.  

It's a finding. 

  BOARD MEMBER ZAIDAIN:  That's why we 

clarified. 
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  MR. MAY:  Oh, I see. 

  BOARD MEMBER ZAIDAIN:  We had two routes 

to do.  One is either to reduce the spaces to eight. 

  MR. MAY:  Oh, I got it.  Okay.   

  BOARD MEMBER ZAIDAIN:  Or nothing at all. 

 And we have chosen the nothing at all route.  So 

there's no sense in traditioning -- 

  MR. MAY:  Got it.  Okay.   

  BOARD MEMBER ZAIDAIN:  -- based on 

something we are not requiring. 

  BOARD MEMBER MILLER:  Okay.  I'm sorry.  I 

thought you were putting eight spaces in as a 

condition and, therefore, I had this other condition. 

  MR. MAY:  That's what I thought, too.  I'm 

not sure when I missed that. 

  BOARD MEMBER MILLER:  But you're not doing 

any conditions. 

  CHAIR GRIFFIS:  I'm terribly sorry. 

  BOARD MEMBER MILLER:  Okay.   

  CHAIR GRIFFIS:  I have been on both sides 

and every angle of this. 

  BOARD MEMBER MILLER:  Okay.   

  CHAIR GRIFFIS:  I'm just trying to get 

everyone together.  Is everyone absolutely clear what 

the motion is? 
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  BOARD MEMBER ZAIDAIN:  Now. 

  CHAIR GRIFFIS:  I can restate it. 

  BOARD MEMBER MILLER:  You can restate it. 

  BOARD MEMBER ZAIDAIN:  Well, and just to 

put everybody's mind at ease, I mean, they have 

submitted to us that they are going to have eight 

spaces.  We're just not getting into that. 

  BOARD MEMBER MILLER:  It's going to be in 

the findings? 

  CHAIR GRIFFIS:  That's correct. 

  BOARD MEMBER MILLER:  Okay. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  CHAIR GRIFFIS:  Anything else? 

  BOARD MEMBER ZAIDAIN:  Call the role, 

please. 

  CHAIR GRIFFIS:  Very well.  I would ask 

for all those in favor of the motion to approve this 

application signify by saying aye. 

  ALL:  Aye. 

  CHAIR GRIFFIS:  Aye.  And opposed?  

Sustained.  I do thank you all very much. 

  ALL:  Thank you. 

  MS. BAILEY:  Mr. Chairman, is this a 

summary or a full order?  Full order? 

  CHAIR GRIFFIS:  Not with findings.  I 
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be exhaustive, but, obviously, with a couple of those 

in there.  Certainly, we would accept a draft order 

and that would expedite things.  I think it is fairly 

clear what we were going through there.  Okay.  

Anything else for the morning then? 

  MS. BAILEY:  No, sir. 

  CHAIR GRIFFIS:  Very well.  Thank you all 

very much.  I appreciate your patience and, frankly, 

it's very important to get all of these issues out 

there.  That being said, I think I can adjourn the 

morning session of 14 October 2003. 

  (Whereupon, the hearing was recessed at 

12:24 p.m. to reconvene at 1:34 p.m. this same day.) 
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 A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 

 1:34 p.m. 

  CHAIR GRIFFIS:  Good afternoon and welcome 

to the afternoon session of the Board of Zoning 

Adjustment District of Columbia.  My name is Geoff 

Griffis.  I am Chairperson.  Joining me today is Vice 

Chair, Mr. Etherly, also, Ms. Miller.  Representing 

the National Capital Planning Commission is Mr. 

Zaidain and representing the Zoning Commission with us 

this afternoon is Mr. Hood. 

  Copies of today's agenda for this 

afternoon are available to you, but I doubt any of you 

here need it.  Please, be aware and those of you who 

have been here before this will be redundant, but it 

is important to pay attention on several things that I 

have in the opening.  First of all, all proceedings 

before this Board are recorded.  Therefore, we ask 

several things of you.  When coming forward to speak 

to the Board, you need to fill out two witness cards. 

 Witness cards are available at the front table and 

also where you entered into the hearing room.  Those 

go to the recorder, who is sitting to our right. 

  Let me run through also when you come 

forward, just have a seat.  You need to introduce 

yourself just once with your name and address for the 
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record, so that all your pertinent statements can be 

identified in the record, and also you will need to 

speak into the microphone. 

  The order of procedure for this 

afternoon's case, this is the only case in the 

afternoon and will be first.  We'll have the 

presentation from the Office of Planning.  Second, we 

will have the presentation of other Government 

agencies attendant to the application, DDOT, etcetera. 

 Then we will go to the ANC.  Then we will go to 

parties and persons in support of the application.  

Further, we will have parties or persons in 

opposition.  And lastly, we will have rebuttal.  

Actually, lastly, we'll have additional questions from 

the Board, rebuttal if there is any, and closings by 

the applicant. 

  Good.  Cross examination, of course, is 

permitted by the applicant and parties in the case.  

The ANC within which the property is located is 

automatically a party in the case, so those people 

will be conducting the cross examination.  I'm sure we 

are all up to speed on that, at this point. 

  The record will be closed at the 

conclusion of this case, except for any material that 

is specifically requested by the Board, and that 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 165

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

material, as has already happened, and anything 

further will be specified on when and what is to be 

submitted by the Board.  After the hearing is finished 

and all that information is put into the record, the 

record would then be finally closed and no other 

additional information would be accepted by the Board. 

  The Sunshine Act requires that a public 

hearing on each case be held in the open and before 

the public.  This Board may, however, consistent with 

its rules of procedure and the Sunshine Act enter 

Executive Session during or after the hearing on a 

case.  That would be for purposes of reviewing the 

record or deliberating on the case.  The decision of 

this Board in contested cased must be based 

exclusively on the record, so there are several things 

important to that. 

  First of all, if you want anything on the 

record, it needs to be submitted or it needs to be 

said into a microphone.  Anything that is said out 

there or reactions or anything of that nature, first 

of all, are only disruptive, secondly, are not part of 

the record and therefore will not be part of any 

deliberation.  Lastly, of course, we ask that people 

present today not engage Board members in any 

conversation so that it does not appear that we may be 
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getting information that is not in the record and 

therefore not deliberating solely on the record. 

  We will make every effort to end some time 

today and with that, though, we are prepared to go a 

little extended in our time.  I would like to make it 

through as much as possible, if not all of this, 

today.  I think it is ambitious to do it all.  

However, I'm not going to stop us from getting there. 

  With that said, of course, there is an 

important aspect of the continuing piece of this in 

all applications, I will be interrupting and it should 

not be taken as any sort of stance that I have on this 

application, but rather we will not be having 

redundant testimony on anything that is actually 

already in the record, has been heard in testimony or 

is going in the direction that is outside of our 

jurisdiction, outside of the scope of this application 

and that goes with this case and all cases. 

  Therefore, at this time, the Board will 

hear any preliminary matters.  Preliminary matters are 

those which relate to whether a case will or should be 

heard today, such as continuances, requests for 

withdrawals and I think proper and adequate notice of 

this has been provided.  But if anyone has a 

preliminary matter, at this time, you can come forward 
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and bring it to the attention to the Board. 

  I would like to say a very good afternoon 

to Mr. Moy and also Ms. Bailey.  Ms. Bailey, do you 

have any preliminary matters for the Board's 

attention, at this time? 

  MS. BAILEY:  No, Mr. Chairman, at this 

time, I do not. 

  CHAIR GRIFFIS:  Okay.  Why don't we call 

the case then? 

  MS. BAILEY:  And that is Application No. 

17022 of the Edmund Burke School, pursuant to 11 DCMR 

3104.1, for a special exception to allow an addition 

to an existing private school and to increase the 

enrollment from 270 to 320 students and faculty/staff 

to 70, under section 206.  The site is located in the 

R-2 and R-5-D Districts at premises 4101 Connecticut 

Avenue, N.W., and 2955 Upton Street, N.W., also known 

as Square 2243, Lot 67 and 68. 

  Is there anyone here who was not sworn in 

previously who will be testifying today?  Please, 

stand to take the oath.  Anyone who will be testifying 

who was not previously sworn in?  Please, raise your 

right hand. 

  (Whereupon, the witnesses were sworn) 

  MS. BAILEY:  Thank you. 
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  CHAIR GRIFFIS:  Very well.  If we're ready 

to proceed, we would hear from the Office of Planning, 

if I'm not mistaken.  Ah, there you are.  I think this 

is the second visual presentation I've experienced 

from the Office of Planning.  Not that that has 

anything to do with anything, I was just wasting time 

while you were getting ready. 

  MR. COCHRANE:  Mr. Chair, you could always 

come to Zoning Commission meetings. 

  CHAIR GRIFFIS:  Fabulous. 

  MR. COCHRANE:  We tend to have them there. 

  CHAIR GRIFFIS:  That's what I hear. 

  MR. COCHRANE:  For the record, my name is 

Steven Cochrane of the Office of Planning.  A lot of 

what I'm presenting in the slide show is really to 

refamiliarize you with what had been presented as the 

plan back in July, and I would like to go through it 

quickly.  To some extent, it's just so that you know 

what kind of information there is visually available. 

 Should you have particular questions later on, we 

could always refer back to it.  So I'll try to get 

through the first part of this very quickly. 

  Okay.  The site context map and in some 

respects, if you'll permit me, I would like to ask you 

if you want me to go into any more detail, otherwise, 
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I'll just go through quickly. 

  CHAIR GRIFFIS:  Yes, I would keep it at a 

fast speed. 

  MR. COCHRANE:  I think you know the site. 

 If everybody else does? 

  CHAIR GRIFFIS:  I won't interrupt you with 

questions. 

  MR. COCHRANE:  Okay.  The comprehensive 

plan map, you can see that it is designated for high 

density residential surrounded by, obviously, other 

uses.  We're zeroing in on the site.  You can see 

Upton Street, a few of the institutional uses that you 

saw on the other slide, two back, and the two types of 

residential zones that surround the school area.  This 

is what the site looks like now.  You can see where 

the proposed building site is.  There had been row 

houses that had been used for a combination of 

apartments and some institutional uses up until two 

years ago, and the alley that runs north/south 

parallel to Connecticut Avenue. 

  Again, there's just an ortho in case we 

need to look at it later.  And you can see where the 

proposed bridge site is that would connect the two 

buildings, as well as both the north/south and the 

east/west alley that services the homes on Upton 
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Street.  This is the basic zoning information on what 

is allowed.  I regret that one of them disappeared in 

the white space, but I don't think there is any 

contention about whether it meets the zoning 

requirements until we get to something like the rear 

yard requirement.  That will come up later when 

discussing the proposed bridge. 

  You can also see, this is an applicant 

diagram, where the traffic is proposed to come in off 

of Connecticut Avenue circulate through the private 

driveway and then come back out into the alley.  Well, 

we'll get to that slide later.  Okay and go off on 

Upton Street. 

  This is the comparison of what is there 

now, what the addition would bring and what is 

proposed for the total.  Let's focus on enrollment.  

That's particularly important, because the school has 

been in violation of the cap that this Board approved 

back in 1983.  And you can see that it peaked at about 

299 students, which is almost 30 students over what 

had been approved.  The school has gradually been 

bringing it down, but there is no question about it 

still being in violation of the earlier BZA cap. 

  And you can see that the school is now 

asking for an increase of 30 and then, essentially, if 
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its report card is good for the next, I believe it is, 

four years, they would come back and ask for 

permission, after your review of various report cards 

on their performance, for an increase to a total of 

50, for a total of 320 students. 

  We can get into the parking later, but I'm 

not sure that we really need to do that right now.  

But it looks like it is a total of 60 zoning compliant 

spaces, plus 11 stack spaces for a total of 71. 

  Here is what the school would look like if 

the proposal were built.  The first one is the view 

looking north from Upton Street with the proposed 

bridge crossing the alley.  You can see that the 

driveway is where the two cars are on the left side of 

the alley and the existing public alley is on the 

right side.  There is a separation by ballards until 

you get right to the end where there is an egress for 

the cars from Burke.  One car width wide and then what 

you see in the bottom is the elevation from 

Connecticut Avenue with Upton Street just to the left 

of the two-story row houses on Connecticut Avenue. 

  One of the apartment buildings that, I 

believe, is party to the case is just to the north of 

the proposed addition, which you see in brick, and 

many of the row houses you can't quite see here, 
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because they are behind the very faded existing 

school.  I don't mean to say that the school is faded, 

just the drawing.  This again gives you the floor plan 

for the first floor, ground level rather with some of 

the circulation. 

  The applicant did provide an alternative 

to the Office of Planning, which you see inserted in 

the lower left.  This was in response to some of the 

comments about whether there should be loading docks, 

etcetera, located in conjunction with the new 

addition, and so that alternative, that post July 

alternative, is shown down in the lower left.  Again, 

I can go back to that later on if you would like.  But 

that would keep the buses on the existing parking site 

along the alley and then the buses would be parked in 

here in the loading areas evenings and weekends.  

There had been some question about whether loading was 

required or not by the Zoning Regulations. 

  This shows how the circulation would work 

up at the second level, so that the two schools would 

be linked by a proposed bridge.  The insert shows 

where the outdoor terrace is up on the next top level. 

 It is surrounded on two sides and part of a third 

side by proposed classroom spaces.  Again, that's that 

Circulation Plan, but it gives you a better idea. 
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  The highrise apartment building -- excuse 

me, my finger doesn't show very well here.  The 

highrise apartment building here, the Consulate, the 

two alleys ingress through Connecticut Avenue, egress 

out here or if you're coming up from the garage, 

egress out here.  I'm honestly not going to attempt to 

explain what the applicant already attempted to 

explain here. 

  They have a Traffic Management Plan that 

has various areas that are monitored during the 

morning and evening peaks, and these are also related 

to the numbers of infractions that are proposed to be 

a part of a fairly extensive incentive system for 

parents and students not to violate required drop-off 

areas, shuttle bus areas, etcetera.  We can go back to 

that in cross if you want to. 

  This shows more on the alley, because 

there was a question in July, I believe, about how the 

cars from Burke would actually join up with any alley 

traffic and that shows it pretty clearly.  Presumably, 

the policeman would get out of the way. 

  The special exception test, that's what 

the Office of Planning is here for.  Is there harmony? 

 Is this in harmony with the intent of the Zoning 

Regulations and the maps, the Office of Planning 
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fields?  The Comprehensive Plan identifies this area 

for high density residential.  The zoning is R-5-D, 

which is relatively a high heightened density.  If you 

look at what could be built on the site, Office of 

Planning has estimated a matter-of-right apartment 

building to have 55 units. 

  There would be a larger number or greater 

number of units in this matter-of-right apartment 

building than is proposed for the increase in Burke 

students over and above, not what is there now, what 

the 1983 cap was, which indicates to us that there may 

well be more impact from an apartment building than 

from Burke.  Private schools are permitted within this 

zone as long as they meet the special exceptions test, 

which we'll go into more detail in some later slides. 

  But in general, I wanted to point out that 

the new concept for the school, in the opinion of the 

Office of Planning, reorients much of the school away 

from Upton and towards Connecticut Avenue.  And, in 

general, it seems like there is likely to be a lesser 

impact than what is currently experienced because of 

various building proposals and various management 

changes that are proposed by the school. 

  One of the special exceptions tests is 

would there be excessive noise or could it be 
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contained?  It seems to the Office of Planning that 

there would be less noise than at present due to the 

reorientation to Connecticut Avenue.  That rooftop 

recreation area that I showed earlier, which is 

buffered by classroom space on two and a porter sides, 

the only way that noise would get out would be towards 

the south and towards the west.  In other words, 

towards Connecticut Avenue. 

  The new spaces and the bridge would 

encourage students to stay within the structures.  

This has certainly been something that has been a 

considerable concern to the neighborhood.  The Office 

of Planning feels that given that there would be an 

additional outdoor terrace, as well as an additional 

atrium, excuse my language, hangout area, it is more 

likely that the students would stay inside than that 

they would go and hang out in the neighborhood now.  

It's not that the students wouldn't, but there is less 

likelihood of it. 

  And finally, the new proposal relocates 

the HVAC, the transformers, the trash compactors and 

it baffles them from noise.  What about traffic and 

circulation?  Of course, DDOT is here, so I'm just 

going to go over this briefly.  But DDOT does 

recommend approval with certain conditions.  The DDOT 
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has also reported positively on what Burke has done in 

the last year or so to implement an interim Traffic 

Management Plan that isn't as extensive as what they 

are proposing for the new building. 

  There would be extensive new traffic and 

circulation measures should you adopt the proposal.  

The entrance/exit circulation would be more oriented 

to Connecticut Avenue.  There would be that new 

driveway, which is separate from the alley, as opposed 

to what happens now.  Parking would actually be 

increased in a greater proportion to the number of 

students and faculty than is actually required.  There 

would be more parking spaces proportionately than 

there are new students, is what I was trying to say 

there. 

  There would be a layby on Upton Street.  

There would be traffic control officers during the 

peak hours.  There would be a shuttle bus.  The Metro 

incentives would be extended to Maryland and Virginia, 

as I believe they already have, for those students.  

There would be directional and locational restrictions 

on approaches, exits and drop-offs. 

  There would be an extensive management 

plan not just for traffic and circulation, but also 

for other areas of student and parent conduct that 
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relate to this and there would be financial and 

educational disincentives for violation of the plan.  

There would be a warning.  There would be a $250 fine. 

 There would be a $500 fine should there be a third 

infraction.  And then there would be the likelihood 

that that student would be out of the school. 

  What about the number of students?  Would 

the increase be not in -- could it not be mitigated?  

Would it not be in accordance with the Zoning Regs?  

We've already discussed the clear and persistent 

violation of the BZA cap and the modest attempts to 

reduce that violation with the continuing 

noncompliance.  However, DDOT finds that there are 

improvements in the major considerations that the 

neighborhood seems to have had about the traffic and 

parking, even without the full mitigation measures 

having been implemented. 

  There is a more than proportionate 

increase in the parking, again, compared to the 

numbers of new students that there would be.  There's 

that extensive Traffic Circulation and Enforcement 

Plan.  And there is the reconfiguration of the 

facilities that would decrease the noise, promote more 

internalized circulation and have various student 

handbook management considerations that would 
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enlighten students about the implications of 

trespassing on private property, respecting the need 

to respect the residential neighborhood, the rights of 

the neighbors, etcetera. 

  What about parking?  To be brief, the 

parking numbers are the same as for the application 

that the BZA rejected a couple of years ago, 16611, 

but when the BZA rejected that application, we did 

have a greater number of students being requested, it 

still found that the parking was sufficient for that 

proposal.  The applicant is now coming forward with a 

proposal that has a few number of students, the same 

number of parking spaces, so I'm only pointing out 

that you've already found that number of parking 

spaces to be sufficient for a greater number of 

students than is being proposed here and DPW, which 

tells you when it was approved, also found that to be 

sufficient. 

  What about the loading requirements?  This 

is fairly complicated.  It looks to the office of -- 

well, the applicant is contending that section 2205.2 

of the regs permit the exclusion of the 4,370 square 

feet of parking, loading on that ground level from the 

gross floor area calculations.  The Office of Planning 

feels that the applicant's interpretation, excuse me 
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on the zero there, is superseded by two other sections 

that require the loading to be based on the aggregate 

gross square footage if the addition increases the 

intensity of use by more than 25 percent. 

  So we've recommended that the applicant 

provide loading and delivery congruent with 2101.1 and 

the parking of buses in the present location behind 

the existing building, and they could, of course, as I 

had mentioned before, park the buses in the loading 

spaces that are underneath the new addition, not 

underneath, but in an overhang, in effect, at night 

and on weekends, so that they would be out of sight of 

the neighborhood. 

  While we're recommending this, DDOT has 

found that the loading berth, the platform and the 

loading spaces would be unnecessary for the proposed 

school use.  They are not saying that they are not 

required by zoning.  They are just saying that they 

don't think that they are necessary from the 

standpoint of traffic and circulation. 

  A quick summary on our recommendations.  

OP recommends approval with several conditions.  These 

are much more detailed in the OP report.  But 

basically, we would be recommending that one of the 

conditions be that the Burke Board adopt the 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 180

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Transportation Management Plan, including all of the 

DDOT recommendations, some of which include more 

staggered drop-off hours in the morning, a move 

towards getting the a.m. transit share of students 

using Metro and buses to equal the p.m. transit share, 

that there will be, not as the applicant proposes a 

maximum of 40 violations of all of the Management 

Plans and Parking and Circulation Plans per month, but 

rather that they be specified as no more than 10 

violations per week, rather than accumulative of 40 

per month. 

  It's essentially the same, but it prevents 

things from being bunched up in one week.  That there 

be additional soundproofing, which we've specified in 

the report, that there will be an increase in the 

infractions, penalties, which, again, I've already 

mentioned, but I would point out that the clock 

doesn't start again every year under the OP 

recommendation.  This would be cumulative.  If a 

student starts out there in sixth grade and reaches 

the maximum number of violations by ninth grade, 

that's it. 

  Amendments to the School Management Plan 

and the school handbook, which we have outlined in our 

report, that's respect for the people who live in the 
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area and the trespassing and the explanation of why it 

is important not to use the alleys, etcetera.  The 

applicant has proposed that there be a compliance 

committee.  OP recommends that no Burke parents or 

former students or parents of former Burke students, 

for that matter, be allowed to be on that compliance 

committee. 

  We recommend that the applicant make a 

good faith effort to construct the pedestrian bridge 

that is proposed.  We realize that the applicant would 

have to go through other approval processes in order 

to get that approved.  And that if that bridge is not 

approved in subsequent review, that there be certain 

access restrictions to the alley if the bridge is not 

permitted by other agencies.  Those access 

restrictions would be things like the doors that give 

egress to the allies be for emergency use only.  The 

alarm goes off unless you have a code that overrides 

the alarm and that those codes would be given only to 

faculty and staff. 

  So if students were using those doors, 

they would have been allowed to use those doors by the 

faculty.  It would be under the supervision of the 

faculty, presumably, while buses are loading in the 

back.  We recommend that the applicant reconstitute, 
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just for the purposes of this in following the Upton 

Area Institutional Coordinating Committee, which 

essentially means something that existed before.  

Again, all of the other institutions that are accessed 

off of Upton until the 29th together to try to make 

sure that you don't have a combination of, for 

instance, a Howard Law School homecoming, a Burke 

play, something going on at the Netherlands Embassy 

and a garden party at Hillwood all happening on the 

same Saturday or Friday. 

  An annual submission of the enrollment, 

employment, the TMP and School Management Plan 

Compliance report figures, both to this Board and to 

the ANC.  This is the kind of thing that would 

certainly give a heads up to what has happened already 

with Burke not being in compliance of the limitation 

on number of students that this Board had put in in 

1983.  The provision of 60 zoning compliant and 11 

stacked spaces regardless of the ultimate loading 

configuration and that relates to those alternatives I 

talked about earlier. 

  And then the host of other relatively 

minor conditions that are included in the OP and DDOT 

reports.  And then if you're interested, I've got a 

slide of something that the applicant showed to us 
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that relates to where the rear yard is and whether 

that pedestrian bridge would meet or not meet Zoning 

Requirements and I can show you that now if you would 

like. 

  CHAIR GRIFFIS:  That last part, do you 

want to see? 

  BOARD MEMBER ZAIDAIN:  I would like to see 

it, yes. 

  BOARD MEMBER MILLER:  Yes. 

  CHAIR GRIFFIS:  Okay.  Let's do it. 

  MR. COCHRANE:  The applicant is saying 

that that green area is the rear yard, and that you 

have three, two other side yards.  They are relying on 

the Board's decision in the Sunrise case further up 

Connecticut Avenue to look at what the rear yard is.  

And in that case, the rear yard was defined as being 

the yard parallel to Connecticut Avenue.  Excuse me, 

but to the main street and clearly the only one that 

is parallel is that green area, and the bridge would 

not go in that green area.  So I just wanted to let 

you know that that's how the applicant is feeling that 

they would build -- 

  CHAIR GRIFFIS:  Yes, we're clear on that. 

  MR. COCHRANE:  -- that bridge without 

violating the zoning.  And that's the end of the 
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report. 

  BOARD MEMBER ZAIDAIN:  Actually, I have 

two questions.  Can you go back to your summary of 

recommendations? 

  MR. COCHRANE:  Yes. 

  BOARD MEMBER ZAIDAIN:  You mentioned the 

good faith effort to construct the pedestrian bridge, 

and this is just for my information, what other 

approvals will be necessary for that bridge? 

  MR. COCHRANE:  It's either going to have 

to go to the Zoning Commission or it's certainly going 

to have to go to Public Space. 

  BOARD MEMBER ZAIDAIN:  Okay.  But it's not 

considered a closure of an alley, right? 

  MR. COCHRANE:  No. 

  BOARD MEMBER ZAIDAIN:  Okay.  Because it's 

still right underneath.  Okay.   

  MR. COCHRANE:  It's not -- as OP sees it 

from what the applicant has explained to us, it's not 

an occupied bridge.  If any of you are familiar with 

the old Luigi's application, a pedestrian bridge was 

denied, because it was going to be occupied space 

actually used for a restaurant over an alley.  This 

would be a passageway and it would meet the 

definitional requirements for width of a passageway. 
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  BOARD MEMBER ZAIDAIN:  Okay.  Okay.  So 

Condition 7 is dealing with if and these other 

approval processes, they don't get through it.  This 

is what you would like to see in lieu of? 

  MR. COCHRANE:  Right. 

  BOARD MEMBER ZAIDAIN:  Okay.  I don't know 

if you can flip through it or just maybe you can 

answer the question.  You had the calculation of what 

could be built there in lieu of the school. 

  MR. COCHRANE:  That's actually in the July 

report.  If you'll allow me? 

  BOARD MEMBER ZAIDAIN:  Sure. 

  MR. COCHRANE:  Let me give you the page 

reference on that. 

  BOARD MEMBER ZAIDAIN:  Well, I was just 

wondering.  I think when OP submits its report showing 

what could be built there matter-of-right and how it 

compares in intensity to what is being proposed, I 

think it's very helpful.  In this case, I was just 

wondering when you calculated what could be built 

there matter-of-right, were you looking at both 

parcels in terms of what is existing? 

  MR. COCHRANE:  No, we were presuming that 

the school would be torn down or reconverted.  We were 

just looking at the addition site. 
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  BOARD MEMBER ZAIDAIN:  At the addition 

site? 

  MR. COCHRANE:  Yes. 

  BOARD MEMBER ZAIDAIN:  Okay.   

  MR. COCHRANE:  And we based it on the lot 

size and allowable 3.5 FAR with 75 percent lot 

coverage and assumed that a typical apartment would be 

900 square feet and 15 percent of the building would 

be devoted to common areas. 

  BOARD MEMBER ZAIDAIN:  Okay.  So you're 

assuming that the existing Burke School would not 

expand.  It would just be where it is and this is what 

could be built on that parcel? 

  MR. COCHRANE:  Right.  We're just trying 

to compare intensity with impact. 

  BOARD MEMBER ZAIDAIN:  Intensity.  Okay.  

That's all the questions I have, Mr. Chair. 

  CHAIR GRIFFIS:  Ms. Miller? 

  BOARD MEMBER MILLER:  I have a series of 

questions based on your July 8th OP report.  Starting 

on page 8, some of this just to clarify what the 

applicant has actually provided in response to OP's 

request.  On page 8, you state that "The applicant has 

agreed to provide sound buffering on the northern and 

eastern side of the roof structure to absorb noise and 
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direct the remainder towards Connecticut Avenue.  The 

applicant will present additional information on this 

at the hearing."  To your knowledge, has the applicant 

responded to that request? 

  MR. COCHRANE:  I haven't seen that. 

  BOARD MEMBER MILLER:  Okay.   

  MR. COCHRANE:  That's for the HVAC 

equipment.  The applicant has agreed to it, but I 

haven't seen any new architectural plans. 

  BOARD MEMBER MILLER:  Okay.  And then in 

the next paragraph "OP believes that the decibel 

levels as measured at the property lines should 

continue to be limited to the 55 DBAs specified in 

Order No. 13986 during both the daytime and the 

evening."  Can you elaborate on that?  I mean, how do 

you measure that? 

  MR. COCHRANE:  Sure. 

  BOARD MEMBER MILLER:  What is that? 

  MR. COCHRANE:  In that order, because a 

gym was going in, a DBA was specified and the school 

had to put in soundproofing around the new gym area.  

Unfortunately, some of this was based on a 

misunderstanding that I had about Burke using Howard 

fields.  I did not realize that Burke went to another 

location for any soccer games, any other kinds of 
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activities that would involve spectators.  So the 

Howard field is used only for practice.  Had I 

understood that at the time that I was writing page 8, 

I probably wouldn't have included this in as 

extensively.  So my concern about games is obviated by 

the fact that Burke doesn't play there. 

  BOARD MEMBER MILLER:  Okay. 

  MR. COCHRANE:  They just practice there. 

  BOARD MEMBER MILLER:  So this isn't an 

issue then? 

  MR. COCHRANE:  No. 

  BOARD MEMBER MILLER:  Okay.   

  MR. COCHRANE:  I actually brought it -- 

it's not applicable in my own copy of the report now. 

  BOARD MEMBER MILLER:  Okay.  On page 10, 

you make a reference with respect to parking that "The 

parking is projected to accommodate all Burke faculty, 

staff and visitors as well as 12 students."  Now, my 

question is is there documentation that only 12 

students need parking at school? 

  MR. COCHRANE:  No, I haven't seen that. 

  BOARD MEMBER MILLER:  So you just took 

that figure from Burke? 

  MR. COCHRANE:  I took it.  I think I even 

phrased it that the applicant has stated this. 
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  BOARD MEMBER MILLER:  Okay.  On page 11, 

and it is also referenced here, "OP recommends further 

staggering of a.m. student arrival times." 

  MR. COCHRANE:  Yes. 

  BOARD MEMBER MILLER:  Do you have any 

specific recommendation as to how you would change 

their staggering? 

  MR. COCHRANE:  We were trying to leave 

that to DDOT.  Right now, they have classes starting 

at 8:00 and 8:15.  I'm not sure what DDOT is 

recommending, whether they are going back another 15 

minutes to 7:45 or not.  So I defer to DDOT on that.  

The middle school and the upper school start at 

different times.  And the idea is just as the federal 

Government does with employee starts, get students not 

to arrive at just two times, but three times. 

  BOARD MEMBER MILLER:  So basically you 

think it needs to be improved, but you're leaving it 

to DDOT to make the recommendation? 

  MR. COCHRANE:  Yes, right. 

  BOARD MEMBER MILLER:  But they haven't to 

this date, have they? 

  MR. COCHRANE:  I believe DDOT will be 

later on today. 

  BOARD MEMBER MILLER:  Okay.   
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  MR. COCHRANE:  We just don't buy the 

applicant argument that it's going to be too much of 

an inconvenience to the parents and to the students.  

You know, the students can always do homework they 

haven't finished if they have to arrive early.  This 

is if a family has somebody in both the upper school 

and the lower school, that's when this might be a 

problem. 

  BOARD MEMBER MILLER:  Okay.  And on page 

12, and I think you reference it here as well, you 

recommend an increase in the TMP violation penalties 

to $250 for the first violation, $500 for the second 

violation.  What's your basis for the increase?  Is 

there some specific grounds you can lead me to? 

  MR. COCHRANE:  First off, let me point out 

that having further discussed things with the 

applicant, we're now recommending that the increase go 

into effect for the second violation. 

  BOARD MEMBER MILLER:  So that's not 

reflected in the order? 

  MR. COCHRANE:  That is reflected in the -- 

you see, warning, then $250, then $500. 

  BOARD MEMBER MILLER:  Okay.  And how did 

you arrive at your figures? 

  MR. COCHRANE:  The Burke violation numbers 
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were hardly more than a traffic ticket, and we were, 

you know, just trying to give some incentive that 

there be a noticeable amount of money for a violation. 

 A $100 is the same as parking in a bus zone, I think. 

  BOARD MEMBER MILLER:  Okay.  I guess my 

final question is can you elaborate as to why you 

think there should not be a Burke parent, student, 

alum on the Compliance Committee? 

  MR. COCHRANE:  I'm sure that Burke has an 

ethics class, but I think it would be almost 

inevitable that there would be a certain bias in favor 

of the school, no matter how hard they try.  And given 

that Burke is asking for a special exception, the 

Office of Planning thinks that it is important that if 

there is going to be any kind of slightly skewed 

inclination on this Compliance Committee, that that 

skewing be in favor of the neighborhood opinion. 

  BOARD MEMBER MILLER:  That's all my 

questions.  Thank you. 

  CHAIR GRIFFIS:  How big do you anticipate 

this Compliance Committee would be? 

  MR. COCHRANE:  I'm sorry, I don't remember 

the number that was proposed by Burke.  The structure 

is essentially the same as was proposed in the 

applicant's report.  It's just that the composition of 
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it would be slightly different than they were 

suggesting. 

  CHAIR GRIFFIS:  Okay.   

  MR. COCHRANE:  There were some picked by 

the applicant, some picked by the neighborhood.  

That's all. 

  CHAIR GRIFFIS:  Any other questions from 

the Board for OP, at this time? 

  VICE CHAIR HOOD:  I just had one question, 

Mr. Chairman. 

  CHAIR GRIFFIS:  Yes? 

  VICE CHAIR HOOD:  Mr. Cochrane, the 

Transportation Management Plan has obviously went 

through a number of changes and I know that what has 

been proposed has not been built yet.  But are there 

some increments of that plan that have been put in 

place, to your knowledge, and if they are, are they 

working? 

  MR. COCHRANE:  There are several 

increments of that plan that have already been put in 

place.  DDOT has looked at it and essentially said 

that it is working well.  That what is there now is 

better than when you last looked at the application 

in, what was it, 16611. 

  VICE CHAIR HOOD:  Would one of those 
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things be the Morning Drop-Off Plan?  Is that one of 

the things that have now been instituted? 

  MR. COCHRANE:  I'm going to have to defer 

to DDOT on that. 

  VICE CHAIR HOOD:  Okay.   

  MR. COCHRANE:  I don't want to give you 

any misinformation. 

  VICE CHAIR HOOD:  Okay.   

  MR. COCHRANE:  That is to say I think that 

the answer is yes, but I don't want to say that for 

sure. 

  VICE CHAIR HOOD:  And let me ask you, you 

have a lot of recommendations in your report.  When I 

looked at all of them, I thought it was quite a few 

trying to, I guess I won't use the word retrofit, make 

it work.  And I understand sometimes we have to do 

that.  There are some things in your report and I'm 

wondering, basically, if we can just -- are they even 

enforceable?  For example, I think we mentioned about 

the decibels of the property line.  Is that something 

that is -- actually, and hopefully the Board when they 

look at it when we deliberate, is it actually 

enforceable?  Maybe it is and maybe it isn't.  Who is 

going to keep track of it? 

  CHAIR GRIFFIS:  You mean is it enforceable 
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by this Board? 

  VICE CHAIR HOOD:  Well, actually, I want 

to say period.  But is it in our jurisdiction even to 

deal with it? 

  MR. COCHRANE:  You had put that 

restriction in.  The Board had put this restriction in 

in an earlier case, and I was just -- for Burke, an 

approval, and I was just trying to be consistent with 

that.  But in response to Ms. Miller's question, I 

noted that my main concern is really no longer a 

concern, because of my better understanding of how 

Burke uses adjacent playing fields. 

  VICE CHAIR HOOD:  And the reason I ask 

that, Mr. Cochrane, sometimes we run into problems 10 

years down the road when Burke shows back up for 

something else and it was something that was not 

enforceable, then we get into the game of who said 

they can do it.  They didn't do it and it wasn't 

enforceable. 

  MR. COCHRANE:  I understand, sir. 

  VICE CHAIR HOOD:  So that's why I ask the 

question. 

  MR. COCHRANE:  This is the kind of thing 

where a ward in another case and the ANC was party to 

an agreement, it would be possible for someone like 
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the ANC to get out there with a meter and measure the 

decibels and then say hey, you're in violation and 

that would go into some sort of a cumulative report. 

  VICE CHAIR HOOD:  Okay.  You answered my 

question.  Thank you.  Thank you, Mr. Chairman. 

  CHAIR GRIFFIS:  Mr. Etherly? 

  BOARD MEMBER ETHERLY:  Mr. Chair, just one 

question.  I thank Mr. Cochrane for his very detailed 

report.  One of the pieces that you referenced on a 

number of occasions involved the orientation of the 

addition and you spoke quite a bit about the 

orientation being back towards Connecticut Avenue.  

What I wanted to just probe a little bit is pressed 

more from a philosophical standpoint.  One, if that 

orientation were different, and I hate hypothetical 

questions to an extent, but I'm just curious, how much 

of a difference if that orientation were different, 

say were aimed back towards the more residential 

components of the immediate area, would that change 

the outcome here? 

  MR. COCHRANE:  The Office of Planning 

report would likely not be as favorable.  I would have 

to -- you know, it's a hypothetical situation.  I 

would have to look at it.  Obviously, this Board has 

already approved both the -- an addition to the Burke 
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building most recently and the Office of Planning 

recommended in favor of that.  That addition had no 

frontage on Connecticut Avenue. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. COCHRANE:  So it's possible the Office 

just feels that the new orientation is more congruent 

with the distinction between a major thoroughfare and 

a residential area and comports more with the kind of 

mitigation measures that are imagined by a special 

exception. 

  BOARD MEMBER ETHERLY:  Okay.  The reason 

why I probed that a little bit is there have, of 

course, been concerns and will be concerns expressed 

by the ANC and a number of the residents about the 

encroachment of the school space, the growth of the 

school's population on the residential, surrounding 

residential neighborhoods.  And perhaps to an extent 

I'm struggling a little bit with how do you view, 

shall we say, the line of demarkation between the 

commercial corridor, the arterial corridor, that is 

Connecticut Avenue, and the surrounding neighborhood, 

and I found it interesting as you talked about the 

orientation. 

  Well, essentially, if you are, shall we 

say, pointing everything back towards Connecticut 
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Avenue, that helps to, shall we say, mitigate and 

alleviate some of the alleged negative impacts.  

Whereas, of course, if it were facing the other way, 

back into the residential neighborhood, you, of 

course, might have, shall we say, a different outcome 

or perhaps more problems to deal with. 

  MR. COCHRANE:  Right.  The most 

significant difference is in drop-off and pickup area. 

 Right now, the schools only entrance is on Upton 

Street.  The new orientation for drop-off will be from 

Connecticut avenue. 

  BOARD MEMBER ETHERLY:  Okay.   

  MR. COCHRANE:  In addition to that, it 

decentralizes some of the pickup areas by having a 

number of drop-off points and even a shuttle bus.  

That it seems would decrease the impact on Upton 

Street from even what there is now, even with the 

increase in the number of students. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you.  

Thank you, Mr. Chair. 

  CHAIR GRIFFIS:  Anything else?  Thank you, 

Mr. Cochrane.  Do you have a hard copy of this? 

  MR. COCHRANE:  Yes. 

  CHAIR GRIFFIS:  Has it been submitted and 

delivered to the parties? 
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  MR. COCHRANE:  No. 

  CHAIR GRIFFIS:  And the applicant?  Do you 

have them with you now? 

  MR. COCHRANE:  Yes. 

  CHAIR GRIFFIS:  Okay.  Why don't we get 

them distributed? 

  MR. COCHRANE:  I mean, I have to make 

copies.  I was just going to submit it for the record, 

but I would be happy to ask somebody from OZ to make a 

hard copy of this. 

  CHAIR GRIFFIS:  Okay.  Why don't you give 

a copy up and we'll get it done when we can?  Let's 

move ahead for cross examination of Office of 

Planning.  Does the applicant have any cross 

examination of the Office of Planning? 

  MR. FEOLA:  No, sir. 

  CHAIR GRIFFIS:  No cross.  And Neighbors 

United?  Linda Jay?  Do any of the parties have any 

cross examination of the Office of Planning?  If they 

would come up to the table at this time?  Come on up. 

  MR. GELL:  Mr. Chairman, my name is 

Stephen Gell.  I'm representing NULS, Neighbors United 

for a Liveable Space.  Might give you some idea of how 

long I've been involved, I'm playing catch up, but we 

do have a number of questions for the Office of 
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Planning.  We do have some questions relating to 

traffic and I wonder if it might be possible if we 

could reserve those until after DDOT has testified. 

  CHAIR GRIFFIS:  You probably want to 

reserve those questions until after they testify.  But 

are you saying you want DOT to go now and then we'll 

cross both of them at once? 

  MR. GELL:  I'll be glad to do the non-

traffic ones first and then -- 

  CHAIR GRIFFIS:  I think that makes a lot 

of sense. 

  MR. GELL:  All right. 

  CHAIR GRIFFIS:  Jump into it. 

  MR. GELL:  Mr. Cochrane, is this building 

an addition? 

  MR. COCHRANE:  It's a new building. 

  MR. GELL:  So it's not an addition? 

  MR. COCHRANE:  I'm sorry?  You better give 

me the definition of addition before I answer that. 

  MR. GELL:  My understanding is that an 

addition can't be separated from the main building by 

an alley.  In fact, this is a new building, a separate 

building. 

  CHAIR GRIFFIS:  Are you asking for his 

reaction to that? 
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  MR. GELL:  Yes, sir.  I mean, he asked me 

to help him, so. 

  MR. COCHRANE:  If the building is built as 

proposed, it has a connection.  I'm sorry, I don't 

know the answer to that. 

  MR. GELL:  That's all right.  Now, Burke 

has asked for relief from parking.  Has not asked for 

relief from any of the parking requirements.  Is that 

correct? 

  MR. COCHRANE:  That's correct. 

  MR. GELL:  If this is, indeed, a new 

building, then is it also true that the old building 

and the new building each must meet the entire parking 

requirements for their buildings? 

  MR. COCHRANE:  Based on the -- it's my 

understanding that the new building need -- that the 

parking need only meet the requirements from the new 

building, not the requirements of both the old and the 

new building. 

  MR. GELL:  Correct.  And therefore the old 

building also needs to meet all the requirements for 

the old building. 

  MR. COCHRANE:  I don't understand why that 

would be the case since the old building has already 

been approved, but the Office of Planning should the 
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Board find that, where, I think, your line of argument 

is going, is the case.  The Office of Planning would 

suggest that the applicant request variances and given 

that the record is already here and everybody is here, 

the Office of Planning would certainly support a 

variance should that interpretation prove to be the 

case. 

  MR. GELL:  So now we may be in a variance 

situation.  Of course, that has a very different 

format. 

  MR. COCHRANE:  I'm sorry.  I don't think 

that we're in a variance situation. 

  MR. GELL:  How many parking -- 

  MR. COCHRANE:  Let me just say and I think 

it can be addressed. 

  MR. GELL:  Okay.  How many parking spaces 

do they have behind the old school right now? 

  MR. COCHRANE:  24. 

  MR. GELL:  How many will they have if this 

plan goes through? 

  MR. COCHRANE:  21. 

  MR. GELL:  When you made your parking 

calculations, did you take into account the fact that 

this was, indeed, a separate building? 

  MR. COCHRANE:  Actually, if the 
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alternative loading goes in, it would be back to 24.  

The trash compactor was relocated, I believe, at the 

request of one of the neighbors, which reduces the 24 

to 21.  But if it's found necessary to put loading on 

the new site, then the buses would be parked where 

they are now, and the trash compactors would be 

located somewhere else. 

  MR. GELL:  Now, when you made your 

calculations, did you not take them on the basis of 

one building, a building with an addition, rather than 

two separate buildings. 

  MR. COCHRANE:  No, I took --  

  MR. GELL:  So I'm predicated on that. 

  MR. COCHRANE:  I made the calculations 

based on the new building. 

  MR. GELL:  Were you told how many staff 

would be in the new building and how many staff would 

be in the old building? 

  MR. COCHRANE:  I was told only the 

increase, not the allocation from one building to the 

other. 

  MR. GELL:  So currently there are 70 staff 

in the old building or maybe a few less than that at 

another site, and they would all be -- 

  MR. COCHRANE:  I know the total would be 
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70 between the two buildings. 

  MR. GELL:  All right.  So again, we're 

back to the two buildings.  You don't have the figures 

for each building separately? 

  MR. COCHRANE:  No, I don't. 

  MR. GELL:  Now, you cited sections 

1409.4(d) and 1409.1(f) of the Comprehensive Plan 

concerning the -- 

  MR. COCHRANE:  In the report, not today. 

  MR. GELL:  In your report, yes. 

  MR. COCHRANE:  Yes. 

  MR. GELL:  Not today, no.  Concerning the 

need to protect residential neighborhoods by not 

destroying residential units, yet you acknowledge the 

applicant had torn down an apartment building and two 

houses on Connecticut Avenue in order to have space to 

build this new building. 

  MR. COCHRANE:  That's true. 

  MR. GELL:  Why?  Okay.  Why did that not 

figure into your evaluation of the affect of the 

construction on the residential neighborhood? 

  MR. COCHRANE:  The building was already 

down. 

  MR. GELL:  And could be replaced by 

residential buildings in an R-5-D neighborhood, right? 
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  MR. COCHRANE:  It could and we calculated 

what would likely go in the right use in an R-5 

neighborhood. 

  MR. GELL:  Well, I don't think there is a 

matter-of-right use.  It needs zoning approval. 

  MR. COCHRANE:  When we were looking at 55 

units, that was the matter-of-right residential use on 

the site. 

  MR. GELL:  I'm sorry.  Did you also know 

that they had demolished two townhouses prior to 1983? 

  MR. COCHRANE:  No, I did not. 

  MR. GELL:  In order to build their 

addition then.  Okay.  Have you compared the 

applicant's traffic analysis with a residential 

building on that site? 

  MR. COCHRANE:  No, I haven't. 

  MR. GELL:  So that your testimony 

regarding the impact from the students, which would be 

perhaps fewer students than there might be residents 

really has nothing to do with the impact on the 

neighborhood from traffic?  That would be a whole 

different question, right? 

  MR. COCHRANE:  I will not say that it has 

nothing to do with it, but it's not backed up by a 

separate study. 
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  MR. GELL:  Now, you considered noise and 

other objectionable conditions, and you noted that the 

new pedestrian bridge would cut down the noise from 

students passing between the two buildings.  Do you 

regard the pedestrian bridge as important in reducing 

noise and disruption? 

  MR. COCHRANE:  The pedestrian bridge would 

certainly help reduce noise more than any alternative 

without a pedestrian bridge.  The Office of Planning 

certainly hopes that the pedestrian bridge would be 

built. 

  MR. GELL:  So if they aren't able to build 

the pedestrian bridge, that there would be a greater 

problem with noise from students passing between the 

buildings? 

  MR. COCHRANE:  Yes, there likely would be, 

which is why we recommended alternatives should the 

bridge not be able to be built. 

  MR. GELL:  And you are also aware, and I 

think neighbors have told you this, and you can tell 

me if I'm wrong, that much of the noise comes from 

students who are going off campus at lunchtime, 

because there is no cafeteria, students who are 

leaving the building at lunchtime or any time during 

the day to do running and so forth.  Now, the fact 
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that the new building will not have a cafeteria, will 

not have a track, will not have any of those -- 

  CHAIR GRIFFIS:  What is the question? 

  MR. GELL:  -- kinds of recreational 

facilities, well, does that give you any concern about 

the amount of noise and other impacts on the 

neighborhood when the new building is built or the 

fact that it won't reduce any of that? 

  MR. COCHRANE:  With the restrictions that 

Burke is proposing on student use of the alleys, no, 

that does not cause me concern.  The student 

circulation towards lunch would be either if the 

pedestrian bridge is there, presumably they would 

leave at the corner of Upton and Connecticut or 

secondarily, from Upton Street going west and then 

north.  I am not aware of any restaurants located 

immediately to the east or to the south. 

  MR. GELL:  So again, it depends on the 

bridge if the students, in fact, stay on Connecticut 

Avenue. 

  MR. COCHRANE:  No, sir, it does not depend 

on the bridge. 

  MR. GELL:  And go to the commercial 

district. 

  MR. COCHRANE:  Our recommendation includes 
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making the -- should the bridge not be able to be 

built, our recommendations include making the doors 

that access the alleys into emergency doors that would 

-- the emergency alarm would go off should somebody go 

out those doors without overriding the alarm with a 

keyed access code, which would be given only to 

faculty or staff.  That way, students would be using 

the sidewalk on Upton and the sidewalk on Connecticut. 

  MR. GELL:  Right.  And those that use the 

sidewalk on Upton who have to go out the front door on 

Upton will, obviously, be providing whatever noise and 

disruption already exists?  There won't be any 

reduction in that.  Is that correct?  If they can't 

build a bridge, the new building isn't going to have-- 

  MR. COCHRANE:  That is speculation for me. 

 I don't know how many students at any given time at 

lunch would be in one building or the other. 

  MR. GELL:  Did the Office of Planning, at 

any time, recommend that they build a cafeteria in 

this building? 

  MR. COCHRANE:  No, we did not. 

  CHAIR GRIFFIS:  Or that they have a track? 

  MR. COCHRANE:  No. 

  MR. GELL:  Now, you showed the numbers of 

students in 2000, 2001, 2002.  You didn't show the 
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numbers in 1997, '98 or '99 when, in fact, the big 

increase took place.  Do you know what those numbers 

are? 

  MR. COCHRANE:  Not without looking through 

my file. 

  MR. GELL:  So, in effect, you can't 

disagree that from '97 all the way to 2003, they have 

been out of compliance? 

  MR. COCHRANE:  Oh, I think I stated very 

clearly that they were out of compliance from '97 on. 

  MR. GELL:  And that they have been out of 

compliance pretty much by 30 students, almost 30 

students. 

  MR. COCHRANE:  It peaked at about 30 

students.  I think I even said that. 

  CHAIR GRIFFIS:  I think we're clear on 

that whole issue. 

  MR. GELL:  The point I was trying to get 

across is that it has been -- 

  CHAIR GRIFFIS:  I understand. 

  MR. GELL:  -- out there since '97. 

  CHAIR GRIFFIS:  Let's move on. 

  MR. GELL:  You talked about the fines that 

would be imposed, and the fines will be imposed by a 

committee, I gather, composed half of people appointed 
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by Burke, half by neighbors with no arbitration. 

  So have you ever heard of a system in 

which a person who might be fined can appoint people 

who can, in fact, veto any fines that might be imposed 

on them? 

  MR. COCHRANE:  You mean the committee 

could veto the fines that might be imposed on them? 

  MR. GELL:  By simply not being able to 

reach a decision, a conclusion, because there is no 

arbitration and because you have three of each. 

  CHAIR GRIFFIS:  I'm sorry.  I'm not clear 

on what you're trying to ask him.  Are you trying to 

ask him what the numbers of it should be or is there 

an additional remedy for -- 

  MR. GELL:  I'm really asking whether he 

has ever heard of a situation in which you have it set 

up, so that the school, which might be fined, can 

appoint three members to this commission that can veto 

any action that could be taken against the school.  

They haven't provided for an arbitration and they 

haven't provided for the neighbors to have at least 

one more. 

  MR. FEOLA:  May I interrupt? 

  CHAIR GRIFFIS:  You can at that. 

  MR. FEOLA:  Mr. Gell, Phil Feola for the 
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applicant.  Apparently, Mr. Gell in his coming up to 

speed in this case did not read the plan.  There is 

both mediation and arbitration proposed in the 

Compliance Plan. 

  CHAIR GRIFFIS:  Okay.  But the question of 

pertinence is whether OP is familiar with a similar 

situation that is proposed. 

  MR. COCHRANE:  No. 

  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  In determining whether there 

should be loading berths, did you assume that all of 

the ramps and access driveways and aisles and so forth 

would not be included in the calculation of whether 

they reach 30,000? 

  MR. COCHRANE:  You mean the 4,370 square 

feet?  I don't know at what point you go into the 

aisle space, so, no, I can't answer that. 

  MR. GELL:  Am I correct in assuming that 

they have not given any figures for the amount of 

gross floor area in the basement level, which is going 

to be all parking and aisles and so forth, and that 

the 4,000 something is really just on the first floor? 

  MR. COCHRANE:  The 4,000, as I understand 

it, is on the ground level. 

  MR. GELL:  The ground level?  Are you 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 211

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

familiar with the provision in Title 22 that says that 

when you are figuring out whether there should be 

loading berths, that you exclude parking, but it does 

not say that you should exclude ramps or other means 

of access to the parking spaces? 

  MR. COCHRANE:  Well, I can understand that 

you are trying to drive a point here, but you will 

notice that the Office of Planning has already 

suggested that it would be necessary to provide the 

loading docks.  We felt that other provisions of the 

regulations overrode those that might allow an 

exclusion of the 4,300. 

  MR. GELL:  Fair enough.  I didn't mean to 

accuse you wrongly.  I had missed that.  My last area 

of inquiry is to ask about this rear yard and how you 

figure a rear yard.  Would you say that the alley, 

which they are trying to say is a side yard, is 

roughly parallel to Connecticut Avenue, as opposed to 

being precisely parallel? 

  MR. COCHRANE:  If I were giving 

directions, I would say take the alley parallel to 

Connecticut Avenue.  If I were involved in a zoning 

case, I would not say that. 

  CHAIR GRIFFIS:  Interesting answer. 

  MR. GELL:  I said roughly parallel. 
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  MR. COCHRANE:  Right. 

  MR. GELL:  I asked you whether it's 

roughly parallel, as opposed to parallel. 

  MR. COCHRANE:  In lay answer, it's roughly 

parallel. 

  MR. GELL:  Thank you.  I submit that 

that's what the Sunrise Case said, was roughly 

parallel.  It never said parallel.  So if that's the 

case, would you conclude with me that, in fact, the 

entire alley borders the rear yard? 

  MR. COCHRANE:  I would have to go and look 

at the Sunrise Case, which is in the file again, to 

see just how roughly roughly was applied. 

  MR. GELL:  No further questions, except on 

traffic, and we'll reserve those until later.  Thank 

you. 

  CHAIR GRIFFIS:  And does the joint party, 

Van Ness Tenants Association, have cross examination? 

  MR. DENNIS:  Somebody else is doing it? 

  CHAIR GRIFFIS:  No, I know.  I just want 

to get a feel. 

  MR. DENNIS:  I may. 

  CHAIR GRIFFIS:  Okay.  You may.  Go ahead. 

 Sit down, please. 

  MR. DENNIS:  I am Stephen Dennis for ANC-
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3F. 

  CHAIR GRIFFIS:  Indeed. 

  MR. DENNIS:  I have a short series.  How 

many doors does the present Burke School have that 

face Upton Street? 

  CHAIR GRIFFIS:  Before you answer, can you 

turn that microphone off next to you?  We're getting 

some feedback.  Steve, you can keep yours on. 

  MR. DENNIS:  Which? 

  CHAIR GRIFFIS:  Just press that switch. 

  MR. DENNIS:  Okay.   

  CHAIR GRIFFIS:  Thank you. 

  MR. COCHRANE:  I don't know.  I can look. 

  MR. DENNIS:  I submit that it's two.  Is 

Burke School planning to turn either of those into an 

emergency exit? 

  MR. COCHRANE:  Not to my knowledge. 

  MR. DENNIS:  Okay.  How do you think Burke 

students presently move from the gymnasium area to the 

Howard athletic field?  Which door do you think they 

use, the Connecticut Avenue corner door of the new 

building? 

  MR. COCHRANE:  Well, that doesn't -- 

  CHAIR GRIFFIS:  Actually, why don't you 

ask a direct question, rather than fishing around?  
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Ask him which.  Phrase it much better. 

  MR. DENNIS:  Okay.  He is trying to make 

the argument that the new building -- 

  CHAIR GRIFFIS:  No, don't tell me what 

you're doing. 

  MR. DENNIS:  Okay. 

  CHAIR GRIFFIS:  Make your question more 

direct, so he can answer it. 

  MR. DENNIS:  Which door or doors do you 

think the Burke -- 

  CHAIR GRIFFIS:  How about do they use the 

door that is adjacent to the fire hydrant?  That is 

not your question, because I don't know what I'm 

talking about. 

  MR. DENNIS:  Okay.  Do they use the door 

of the new building that is also an entrance door into 

the gymnasium to move to Upton Street? 

  MR. COCHRANE:  Could I be clear?  When 

you're talking about the new building, you're talking 

about something that's already built? 

  MR. DENNIS:  The 1983 building, let's call 

it that. 

  MR. COCHRANE:  All right.  Again, could 

you ask the question again? 

  MR. DENNIS:  Okay.  Are you familiar with 
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where the athletic lockers in the building are? 

  MR. COCHRANE:  No, I'm not. 

  MR. DENNIS:  They show up on the floor 

plan.  Do you have any idea how Burke students leave 

the present facility to get to the Howard athletic 

field? 

  MR. COCHRANE:  I have not observed that, 

no. 

  MR. DENNIS:  So you have absolutely no 

idea whether construction of the proposed new building 

would change the method in which the Burke students 

move from the Burke School to the Howard athletic 

field? 

  MR. COCHRANE:  The neighbors have 

expressed a number of concerns about the presence of 

students in the alleys.  What I have been trying to 

address in the Office of Planning recommendations is a 

series of physical restrictions on the use of the 

alley. 

  All I can say is that with those kinds of 

restrictions, it would be possible for students to 

access the Howard fields only by walking along Upton 

Street unless they were accompanied by a faculty 

member and cut through the fence, which if you look at 

our recommendations, we suggest be constructed at 
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Burke's expense should the neighbors want that. 

  MR. DENNIS:  Okay.  I am simply probing to 

see whether you have any opinion about whether 

construction of the new building would change in any 

way the route that Burke students would use to 

approach the Howard athletic field, and I think your 

answer is no. 

  MR. COCHRANE:  That is correct.  The 

answer is no. 

  MR. DENNIS:  Okay.  When was Burke given 

authority to have a sixth grade?  You state on page 5 

of OP's July statement that the Burke School was 

established in 1968 for grades six through 12. 

  MR. COCHRANE:  I was going on sixth grade 

on the applicant's statement.  I did not realize until 

I saw something just a couple of days ago that it's 

possible that the sixth grade was established without 

permission, and that neighbors feel that that might -- 

  CHAIR GRIFFIS:  So you just found out? 

  MR. COCHRANE:  I just found out, yes. 

  CHAIR GRIFFIS:  That's the answer. 

  MR. DENNIS:  Okay.  Thank you.  Are you 

aware of section 2204.9 in the Zoning Regulations? 

  CHAIR GRIFFIS:  Tell him what it is. 

  MR. COCHRANE:  Could you ask me what -- 
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  MR. DENNIS:  Okay.  I will hand it to him 

to read. 

  CHAIR GRIFFIS:  No, what does the section 

relate to? 

  MR. DENNIS:  It's a simple statement that 

a loading berth or serviceability loading space may 

not be used for any other purpose. 

  CHAIR GRIFFIS:  Than what, than loading? 

  MR. DENNIS:  Than a loading berth or 

service delivery loading space. 

  CHAIR GRIFFIS:  Okay.  Is that your 

understanding of the regulation requirements for the 

use of loading docks? 

  MR. COCHRANE:  If that's what the 

regulation says, yes. 

  MR. DENNIS:  The how could OP suggest that 

the loading facilities should be used for parking vans 

in the evening, since that would be a clear violation 

of this provision? 

  MR. COCHRANE:  Honestly, sir, I am not 

sure that would be a clear violation, since the school 

wouldn't be even open in the evening. 

  MR. DENNIS:  It says no other use. 

  MR. COCHRANE:  OP has no problem in saying 

that the buses couldn't be parked there.  We were 
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trying to be responsive to the neighbors, who 

expressed concerns about looking out at the buses. 

  MR. DENNIS:  Okay.  I think I understand 

where OP is coming from.  Does OP have any idea how 

vehicles using the loading facility will get there?  

Are they to drive in from Upton Street?  Are they to 

drive in from Connecticut Avenue? 

  MR. COCHRANE:  Since Upton Street would be 

-- it would be Connecticut Avenue, because Upton 

Street, the alley is one way southbound, so it would 

be impossible to get to the loading dock by coming 

from Upton Street without violating the traffic 

regulations there. 

  MR. DENNIS:  So you are saying that both 

the entrance and the exit would have to be from 

Connecticut Avenue? 

  MR. COCHRANE:  You asked me how they would 

get there.  That would be from Connecticut Avenue.  

Presumably, it would be the same one way circulation 

system and they would exit from the alley on Upton 

Street, but you asked me how they would get there. 

  MR. DENNIS:  Right, but isn't it true that 

there are both entrance and exit ramps out of the 

garage that take the two northern most lanes coming in 

from Connecticut Avenue or exiting onto Connecticut 
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Avenue?  I'm just trying to figure out how physically 

a vehicle can get to the loading facility. 

  MR. COCHRANE:  Just as a parent or 

whomever can now drop off a student, so to the -- you 

can get to the loading docks the same way, off of 

Connecticut Avenue at the northern most section of 

that surface driveway. 

  MR. DENNIS:  By making a right turn to go 

around the ramps into the garage, and then a left turn 

to get into the loading facility at the far end of the 

ramp area? 

  MR. COCHRANE:  If you would like, I will 

look at the circulation diagram. 

  MR. DENNIS:  Okay.  I'm just trying to get 

you to tell me how the circulation, at that point, 

will work. 

  CHAIR GRIFFIS:  Isn't that part of the 

submissions?  Do you want him to clarify what his 

interpretation is in his report?  I mean, you're 

asking him to tell you what is the applicant's 

submission.  What is the pertinence? 

  MR. DENNIS:  I think he has told us that 

he doesn't know. 

  CHAIR GRIFFIS:  Okay. 

  MR. DENNIS:  And I'm satisfied with that 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 220

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

answer.  I have no other questions. 

  CHAIR GRIFFIS:  Okay.  Does Syrus LLC have 

any cross examination?  Joint party, Van Ness 

Association?  Anyone else have cross examination at 

this time? 

  MR. JAMES BROWN:  Syrus, we just have a 

couple questions. 

  CHAIR GRIFFIS:  Syrus, I'm sorry.  You are 

Mr. Brown, are you not? 

  MR. JAMES BROWN:  I'm Mr. Brown. 

  CHAIR GRIFFIS:  Indeed. 

  MR. JAMES BROWN:  Mr. Cochrane, did I 

understand your testimony about the HVAC on the roof 

of the proposed new building to have been changed in 

location and the sound ameliorated in some way? 

  MR. COCHRANE:  As I understand it, the 

HVAC for the existing building will stay on the 

existing building, and the new HVAC will be baffled, 

so that the sound goes to the south. 

  MR. JAMES BROWN:  Do you know what part? 

  CHAIR GRIFFIS:  Mr. Brown, I'm going to 

need you to sit up. 

  MR. JAMES BROWN:  I'm sorry. 

  CHAIR GRIFFIS:  Closer to the microphone. 

  MR. JAMES BROWN:  I'm sorry. 
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  CHAIR GRIFFIS:  The recorder is not 

picking you up. 

  MR. JAMES BROWN:  Sure.  I thought you 

indicated in your direct testimony that the sound had 

been reduced or would be reduced from the HVAC that 

will be on the roof, and I wondered to what extent 

that would be, and if you had any diagram or sketch of 

where these units would be.  As you may know, we have 

the apartment building -- 

  MR. COCHRANE:  Right. 

  MR. JAMES BROWN:  -- immediately north and 

it's a serious concern of ours. 

  CHAIR GRIFFIS:  Okay. 

  MR. COCHRANE:  It's in the applicant's 

submission.  I can go find that diagram. 

  MR. JAMES BROWN:  Well, I have a diagram 

here. 

  MR. COCHRANE:  Okay. 

  MR. JAMES BROWN:  Is that the one that 

you're talking about? 

  MR. COCHRANE:  Yes. 

  MR. JAMES BROWN:  This diagram shows, does 

it not, that that equipment is near the northern 

border of the building. 

  CHAIR GRIFFIS:  I hate to interrupt you. 
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  MR. JAMES BROWN:  I'm sorry. 

  CHAIR GRIFFIS:  But cross examination may 

be at OP, but it's for our benefit. 

  MR. JAMES BROWN:  I'm sorry. 

  CHAIR GRIFFIS:  What are you looking at? 

  MR. JAMES BROWN:  Oh, I beg your pardon. 

  MR. COCHRANE:  It's SE-4. 

  CHAIR GRIFFIS:  Okay. 

  MR. JAMES BROWN:  I beg your pardon. 

  MR. COCHRANE:  Of the applicant's 

submission.  I'm not sure of which date. 

  MR. JAMES BROWN:  I'm very sorry. 

  CHAIR GRIFFIS:  Don't apologize.  It's for 

your benefit if we know what you're talking about, 

right? 

  MR. JAMES BROWN:  Well, I appreciate that, 

Mr. Chairman.  Yes, SE-4 is the one that -- it's the 

only one that I have seen in the application that 

shows where HVAC equipment is.  There may be another 

one that I have missed. 

  CHAIR GRIFFIS:  And that's of the 

applicant's submission? 

  MR. JAMES BROWN:  Yes. 

  CHAIR GRIFFIS:  Is that what we're looking 

at? 
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  MR. JAMES BROWN:  Yes. 

  CHAIR GRIFFIS:  Okay.   

  MR. JAMES BROWN:  Yes.  But Mr. Cochrane 

indicated that it was going to be located, so that the 

sound would be reduced, I think.  Is that correct, Mr. 

Cochrane? 

  MR. COCHRANE:  It's possible that you may 

be confusing what I was saying about the recreation 

area on the top level, which would be buffered on two 

and a half sides by the existing classrooms with our 

recommendation that there be additional soundproofing 

and baffling for the equipment that would be on the 

roof.  We think it's very important that as much sound 

baffling as is practical be put to direct the sound 

out towards Connecticut Avenue, as opposed to going 

north towards your apartment building. 

  MR. JAMES BROWN:  And -- 

  MR. COCHRANE:  One of our recommendations 

was additional.  We did not quantify how much that 

additional sound baffling would be.  We simply said 

additional sound baffling. 

  MR. JAMES BROWN:  Well, has there been any 

supplemental submission in response to your 

recommendation about how or where the HVAC equipment 

would be placed? 
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  MR. COCHRANE:  No. 

  MR. JAMES BROWN:  So you don't know where 

they are going to put the HVAC really, at this point? 

  MR. COCHRANE:  Well, it's going to be on 

the roof. 

  MR. JAMES BROWN:  Outside of -- 

  MR. COCHRANE:  And the sound will be 

baffled.  Beyond that, I couldn't say within numbers 

of feet how close it would be to your building. 

  MR. JAMES BROWN:  Okay.  Thank you. 

  MR. COCHRANE:  Sure. 

  MR. JAMES BROWN:  I have no further 

questions. 

  CHAIR GRIFFIS:  Thank you very much. 

  MR. JAMES BROWN:  You're welcome. 

  CHAIR GRIFFIS:  Mr. Brown, the other one? 

  MR. PATRICK BROWN:  The other Mr. Brown.  

Mr. Cochrane, quickly, the Office of Planning in its 

report and its testimony is quick to recognize that 

the school has, for some period of time, been in 

noncompliance both with its student population cap and 

its faculty population cap.  That's correct? 

  MR. COCHRANE:  That's correct. 

  MR. PATRICK BROWN:  And the Office of 

Planning doesn't approve of that noncompliance with 
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the previous Board order, correct? 

  MR. COCHRANE:  I don't think we have 

stated an opinion, an approval or disapproval. 

  MR. PATRICK BROWN:  So what is the Office 

of Planning's opinion about the noncompliance?  Is 

that acceptable? 

  MR. COCHRANE:  No. 

  MR. PATRICK BROWN:  Is that noncompliance 

objectionable to the Office of Planning and this 

process? 

  MR. COCHRANE:  Yes. 

  MR. PATRICK BROWN:  Okay.  While 

recognizing the noncompliance and the fact that there 

is no plan currently to bring them back into 

compliance, how would the Office of Planning recommend 

that compliance with Board orders be dealt with? 

  MR. COCHRANE:  I don't want to address 

that directly, I mean, generally, excuse me. 

  MR. PATRICK BROWN:  How would you 

recommend, how would the Office of Planning recommend 

in this specific case to deal with the noncompliance? 

 To ignore it? 

  MR. COCHRANE:  If the proposal is 

approved, then the noncompliance would be dealt with 

by the combination of a new structure and the various 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 226

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

mitigation measures for parking, for loading, for new 

recreation areas, etcetera.  If this addition is not 

approved, we would certainly expect the applicant to 

come into compliance as rapidly as possible with an 

existing zoning order. 

  MR. PATRICK BROWN:  So my understanding is 

in the context of asking for more authority, authority 

for a larger student population, a new building and 

additional staff, that the Office of Planning would, 

essentially, forget the fact or ignore the fact that 

there is a longstanding noncompliance? 

  MR. COCHRANE:  Well, the Office of 

Planning, in this case, is an analytical agency.  

We're not a compliance enforcement agency. 

  CHAIR GRIFFIS:  I think that does it.  I 

understand your answer.  I think he has answered it. 

  MR. PATRICK BROWN:  Okay. 

  CHAIR GRIFFIS:  Let me rephrase it, too, 

so I am clear that I understand it.  His point, they 

have an application in front of them and they analyze 

it, and they have given their recommendations, and 

towards the noncompliance, they don't hold it in high 

opinion, and if this was not approved, they would hope 

that the school would come into compliance, but they 

are not the ones that go out and enforce that 
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compliance.  Is that correct? 

  MR. COCHRANE:  That's very nicely said. 

  CHAIR GRIFFIS:  Okay. 

  MR. PATRICK BROWN:  I understand and 

appreciate your clarification.  Does the fact that the 

applicant is currently and for some period of time 

been in noncompliance, is that a factor that the 

Office of Planning weighed in judging their proposed 

plans, their ability to comply with those plans or 

willingness to comply with those plans in the future 

in this application? 

  MR. COCHRANE:  It probably entered into 

our recommendations to strengthen certain components, 

so that there would be multiple layers, almost 

redundant layers, to encourage, incentivize, whatever 

you want to call it, compliance with the new 

Transportation Management Plans and the Student Plans. 

 There was a certain jaundiced view about the past 

performance, which is why we recommended some 

additional changes. 

  MR. PATRICK BROWN:  When you say jaundiced 

view, would that be an awareness of perhaps a lack of 

credibility? 

  MR. COCHRANE:  No, I won't say 

credibility.  I haven't been familiar with the changes 
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in the Burke School.  The last time I really was 

familiar with Burke before this case was probably 15 

years ago, and it's a very different school than it is 

now.  I can't say whether there have been changes in 

administration, whether it was a past board that let 

this happen or the new board is different.  I just 

have to look at it. 

  CHAIR GRIFFIS:  Okay. 

  MR. COCHRANE:  As it is now. 

  MR. PATRICK BROWN:  And the Office of 

Planning has a planning, as well as a policy role, in 

development and in applications like this? 

  MR. COCHRANE:  Well, I'm not sure I 

understand the distinction between the two. 

  MR. PATRICK BROWN:  Well, you are marrying 

planning and policy, the Comprehensive Plan being a 

good example, which is taking policy and planning and 

marrying the two up to come up with a Comprehensive 

Plan.  So there is a marriage of policy decisions and 

planning issues? 

  MR. COCHRANE:  Well, honestly, this is one 

of the reasons my parents never understood what I did 

for work.  For me, planning always incorporates 

policy.  There is no separation between the two. 

  MR. PATRICK BROWN:  So from a planning 
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perspective, is an applicant or a situation where 

there is a longstanding noncompliance with an approval 

in a process, is that bad policy or planning? 

  MR. COCHRANE:  Well, remember -- 

  CHAIR GRIFFIS:  Okay.  Hold on just a 

moment. 

  MR. COCHRANE:  The function here is we're 

acting as if staff to the Office of Zoning. 

  CHAIR GRIFFIS:  Please, hold on just a 

moment. 

  MR. COCHRANE:  And not -- 

  CHAIR GRIFFIS:  We're going beyond the 

specificity.  We have kind of exhausted this a little 

bit and now, we're moving on to policy implications.  

I understand where you're going, but I think we have 

moved beyond what we need for this application. 

  MR. PATRICK BROWN:  Okay. 

  CHAIR GRIFFIS:  Any last question on this? 

  MR. PATRICK BROWN:  No, I'll leave it at 

that. 

  CHAIR GRIFFIS:  Okay.  Anything else?  

That's it?  Okay.  Follow-up questions, Ms. Miller? 

  BOARD MEMBER MILLER:  Mr. Cochrane, I just 

have a couple of follow-up questions.  You made 

reference to a sixth grade being established without 
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permission.  Whose permission does Burke need to 

establish a sixth grade? 

  MR. COCHRANE:  I'm referring to, I 

believe, it was -- unfortunately, I was out with a bad 

back until recently, and I have just seen a lot of 

correspondence.  A letter came across my desk.  I 

believe it was from someone in opposition, and I do 

have it here, that referred to the sixth grade having 

been established without permission.  I don't know 

whether an order that allows, for instance, an 

expansion of Burke for the new gymnasium requires 

permission from the Board of Zoning Adjustments to 

have a sixth grade or not.  I don't know whether 

that's illegal.  I don't know at this point. 

  CHAIR GRIFFIS:  Okay. 

  BOARD MEMBER MILLER:  Okay. 

  CHAIR GRIFFIS:  That's understandable. 

  MR. COCHRANE:  If it's restricted. 

  CHAIR GRIFFIS:  Actually, just to refresh, 

it was a recent submission by, actually, Mr. Brown, 

Patrick Brown, representing the Tenants Association 

and trying to reinvigorate the motion to dismiss based 

on noncompliance. 

  BOARD MEMBER MILLER:  And my other 

question goes to use of Howard University's campus.  
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Is that an issue in this case for the special 

exception? 

  MR. COCHRANE:  No, it's not. 

  BOARD MEMBER MILLER:  Okay.  Thank you. 

  CHAIR GRIFFIS:  Anything else?  Any 

further cross examination of the additional two 

questions that Office of Planning had?  That's not a 

joke.  I mean, they can cross examine that.  Thank you 

very much, Mr. Cochrane.  Why don't we hear from DDOT, 

at this time, if they are ready and available. 

  And, I'm sorry, Mr. Cochrane, before you 

go, can you just make sure that at least the Office of 

Zoning has the copy they can make -- 

  MR. COCHRANE:  Sure. 

  CHAIR GRIFFIS:  Has a copy to make copies? 

 Let's get that out to everybody.  Excellent.  

Whenever you're ready. 

  MR. LADEN:  Thank you very much.  Good 

afternoon.  My name is Ken Laden.  I am the associate 

director for Transportation Policy and Planning in the 

D.C. Department of Transportation.  With me this 

afternoon is Colleen Smith Hawkinson, who is the Ward 

3 Transportation Planner.  She has been more emersed 

in the details of this case than I have in recent 

months, so I'm going to ask her to perhaps help with 
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any detailed questions that come up. 

  The Department of Transportation submitted 

its testimony in this case on July 3rd.  It was sent to 

the Office of Planning and they incorporated our 

testimony into the Office of Planning testimony that 

you have just heard from Steve Cochrane, so I'm not 

going to repeat a lot of that. 

  The Department of Transportation was 

involved in the earlier case involving the proposed 

expansion of the Burke School.  We had several 

transportation issues that we were trying to work out 

with the residents who live near the school and the 

school themselves.  A number of these issues were 

addressed through an Interim Transportation Plan that 

the Edmund Burke School has employed to attempt to 

reduce the impacts of transportation on the 

surrounding neighborhood. 

  The Department of Transportation has 

reviewed the most recent submittal from the Edmund 

Burke School and, basically, we find that the 

recommendations in there with respect to the 

Transportation Program, we believe would benefit the 

surrounding neighborhood.  We think there are several 

elements of the plan that would help reduce the amount 

of traffic the neighborhood currently experiences or, 
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I should say, experienced under the earlier submittal. 

  There is additional focus on car pooling. 

 There is a shuttle bus service.  There is greater 

emphasis on use of transit.  And again, I think the 

site plan itself for the school accommodates or 

presents a circulation pattern that would, hopefully, 

reduce the amount of traffic experienced on Upton 

Street and some of the other local neighborhood 

streets adjacent to the school.  So again, I think we 

feel overall the plan is an improvement over existing 

conditions, and we do support the application on that 

basis. 

  One of the concerns that we had in the 

original case was a question of enforceability or how 

could we ensure that the Transportation Management 

Plan would continue to be implemented once the 

application had been approved or processed by the 

Board of Zoning Adjustment. 

  We think the school has come up with an 

Enforcement Program that we have reviewed.  

Apparently, we would also participate in some way in 

ensuring that the school does everything it can to 

make sure that parents to the school or bringing 

children to the school will comply with the various 

elements of the Transportation Program. 
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  We, again, continue to work with the 

school and the neighborhood residents to address any 

other issues that may come up.  We feel as though, 

again, the parking situation that the school is 

recommending, also, I think is an advantage, provides 

sufficient space for the faculty assigned to the 

school.  And again, I think we're willing to recognize 

that this is sort of an ongoing process, and that we 

will continue to be actively engaged to make sure that 

the school and the residents can function together as 

good neighbors. 

  With that, we'll take whatever questions 

the Board has or anyone else has with respect to our 

position. 

  CHAIR GRIFFIS:  Good.  Thank you very 

much.  Questions from the Board, clarifications?  Yes, 

Ms. Miller? 

  BOARD MEMBER MILLER:  I think you made 

reference to DOT participating in some way in the 

Traffic Management Plan.  Can you elaborate on that? 

  MR. LADEN:  Well, we have reviewed the 

Transportation Management Plan submitted by the school 

and we have made some recommendations as to various 

measures that they can take to improve it further. 

  BOARD MEMBER MILLER:  You don't mean in 
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the future once the new building were to be built, 

that you would be participating?  You mean in just the 

formulation of the plan? 

  MR. LADEN:  Well, I also believe as one of 

the members of this board or this committee that would 

sort of oversee and monitor this operation, it has 

been suggested that a DDOT representative serve on 

that committee. 

  CHAIR GRIFFIS:  Anything else from the 

Board?  Other questions?  Yes, Mr. Hood? 

  VICE CHAIR HOOD:  Mr. Laden, let me just 

ask.  I believe there is a traffic light at 

Connecticut and Upton? 

  MR. LADEN:  No, there is not. 

  VICE CHAIR HOOD:  Where is the nearest 

traffic light to the school? 

  MR. LADEN:  I believe there is a traffic 

light at Tilden. 

  VICE CHAIR HOOD:  Tilden? 

  MR. LADEN:  On the south, and I believe 

there is one at Van Ness on the north. 

  VICE CHAIR HOOD:  Okay.  At Connecticut 

and Tilden, there is a traffic light? 

  MR. LADEN:  Correct. 

  VICE CHAIR HOOD:  Okay.  What is the level 
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of service now, as we speak, and it may be in here, 

but I just can't pinpoint it.  What is the level of 

service as we speak? 

  MR. LADEN:  I don't have that off the top 

of my head either.  We will have to research that and 

try to get back to you later this afternoon or 

tomorrow. 

  VICE CHAIR HOOD:  Okay.  Because I wanted 

to know the difference in what the assumption of the 

level of service would be if the proposal is -- I 

wanted to know if there was going to be any 

difference.  Say, the level of service is D now. 

  MR. LADEN:  Right. 

  VICE CHAIR HOOD:  Through your study, will 

it be D if this proposal goes through?  That's kind of 

where I am. 

  MR. LADEN:  I understand, and I think 

there are several ways we can get at that.  One is we 

have also conducted a Connecticut Avenue 

Transportation Study to take a look at the cumulative 

impacts of not only this project, but other projects 

in the community. 

  VICE CHAIR HOOD:  Right. 

  MR. LADEN:  I am pretty sure what the 

level of service or the increase in transportation 
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that would result from this expansion of the school, 

that the level of service would remain the same.  

We're only talking about an additional 50 students 

max, many of which are taking transit or car pooling 

or using other methods.  So my guess is that that's 

not going to throw the Connecticut Avenue/Tilden 

intersection or the Connecticut Avenue/Van Ness 

section, you know, into another level of service, but 

let's verify the records and we'll try to get back to 

you tomorrow. 

  VICE CHAIR HOOD:  Okay.  You don't really 

have to.  I think you answered my question.  I just 

wanted to make sure I was in line with what the expert 

thought.  Thank you. 

  CHAIR GRIFFIS:  Mr. Laden, you just 

referenced the Connecticut Avenue Transportation 

Study, Exhibit 62-A, which is the draft final report 

of June 2003.  This is what you are referring to, 

correct? 

  MR. LADEN:  Correct. 

  CHAIR GRIFFIS:  Okay.  And has the final 

report been issued? 

  MR. LADEN:  I believe it recently has, 

yes. 

  CHAIR GRIFFIS:  Okay.  Does the Board want 
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to see the final report or the draft final?  I think 

that's fine.  Yes? 

  MS. HAWKINSON:  I can tell you that the 

final is very similar. 

  CHAIR GRIFFIS:  One would hope so. 

  MS. HAWKINSON:  It includes some embassies 

that were not taken into account during the draft. 

  CHAIR GRIFFIS:  Okay. 

  MS. HAWKINSON:  But the overall level of 

service -- 

  CHAIR GRIFFIS:  Does it impact any of this 

that we're interested in? 

  MS. HAWKINSON:  No, there are no changes 

in that. 

  CHAIR GRIFFIS:  That's fine.  It's a heck 

of a large document.  I don't want to carry around two 

copies of it. 

  BOARD MEMBER ETHERLY:  Mr. Chair? 

  CHAIR GRIFFIS:  Yes? 

  BOARD MEMBER ETHERLY:  If I could, just to 

follow-up on the brief discussion of the 

Transportation Study for Connecticut Avenue.  It might 

have been referenced, I think, in our earlier hearing. 

 One of the tables, Table 10 actually, which speaks to 

transportation issues and improvements, that table 
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noted, and I am looking at what is page 64 of the 

draft report, that there were as a preliminary 

suggestion, that left turns from Upton to Connecticut 

Avenue should be prohibited at all times. 

  Can you speak to whether or not the final 

report adopted that recommendation and maintained that 

language regarding the prohibition of left turns? 

  MS. HAWKINSON:  Yes, that is still in the 

final report. 

  BOARD MEMBER ETHERLY:  Okay, okay.  That 

answers the question.  Thank you.  Thank you, Mr. 

Chair. 

  CHAIR GRIFFIS:  Any other Board questions? 

  BOARD MEMBER MILLER:  Yes, I have a couple 

more. 

  CHAIR GRIFFIS:  Yes. 

  BOARD MEMBER MILLER:  Mr. Laden, in 

reference to your July 3rd memorandum to the Office of 

Planning on page 3, under parking it says if, by any 

reason, they are unable to build underground parking, 

that equivalent on-site parking would be provided by, 

I'm sorry, be provided by the on-site parking garage. 

  Have you identified on-site parking 

garages nearby? 

  MR. LADEN:  No, we -- 
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  BOARD MEMBER MILLER:  I'm sorry, I didn't 

phrase that right, but my understanding is the garages 

in the vicinity of Burke would be providing the 

parking instead.  Is that correct? 

  MR. LADEN:  What we have suggested, I 

think, was that if there is some geological or other 

reasons why they can't build an underground parking 

facility, we would want them to provide some sort of 

an off-site parking alternative at some other public 

garage or, you know, through some other building's 

parking facility.  I believe they do that sometimes 

now for after evening events, and we would just need 

to see that expanded. 

  BOARD MEMBER MILLER:  And my last -- 

  CHAIR GRIFFIS:  But -- 

  BOARD MEMBER MILLER:  Oh, go ahead. 

  CHAIR GRIFFIS:  Let me follow up on that, 

because it would be my understanding that if the 

proposed parking counts, was not constructed and was, 

in fact, a part of this special exception, that that 

would fundamentally change the special exception 

relief.  So they would be coming back to revise, and 

so there would be an appropriate time to do that.  I 

think the obvious end goal is the same as we would 

have perhaps.  Okay.  Ms. Miller? 
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  BOARD MEMBER MILLER:  My last question 

goes to the calculations of the parking.  In OP's 

report, it says this parking is projected to 

accommodate all Burke faculty staff and visitors, as 

well as 12 students, and I am wondering where the 12 

student figure came from and is that enough for the 

anticipated number of students who might be driving to 

school? 

  MR. LADEN:  Again, I'm not sure if our 

report got that specific with respect to the parking 

allocation.  I think, my guess is, that what we have 

here is we figured out how much parking would be 

required by faculty and staff and the 12 is the 

remainder. 

  BOARD MEMBER MILLER:  Okay. 

  MR. LADEN:  That would be available for 

student use or other potential uses. 

  CHAIR GRIFFIS:  Good.  Anything further?  

Very well.  Let's start.  Neighbors United? 

  MR. GELL:  Mr. Chairman? 

  CHAIR GRIFFIS:  Yes? 

  MR. GELL:  With your permission, Jodie 

Smolitz will handle the cross examination. 

  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  Of these witnesses. 
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  CHAIR GRIFFIS:  For the Neighbors United 

for Liveable Streets. 

  MS. SMOLITZ:  Hello.  I am Jodie Smolitz 

and I live at 2945 Upton Street, N.W.  I am one of six 

residences east of the school that is in a dead end 

alley that -- 

  CHAIR GRIFFIS:  Okay. 

  MS. SMOLITZ:  I am going to start just to 

go right first with your -- I think one of the most 

important conditions, because OP is saying that -- 

  CHAIR GRIFFIS:  We need questions. 

  MS. SMOLITZ:  Okay.  All right.  I'm going 

to start with your condition.  It says DDOT support in 

conclusion of the Burke Application comes with a 

caveat, which states that if after full 

implementation, there is still adverse transportation 

issues, further adjustments to the TMP may be required 

and that, ultimately, a reduction in the number of 

students may be required. 

  So my question is how does DDOT propose 

that as an enforceable condition for the neighborhood? 

  MR. LADEN:  Well, I think there were some 

provisions in the Monitoring Plan that was proposed 

that would indicate that the increase in student 

population would be phased.  In other words, once the 
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building is constructed and the full Transportation 

Management Plan is put in place, a portion of the 

requested increase in students would be allowed. 

  We would monitor the effectiveness of the 

plan in dealing with that and then make a decision 

with respect to whether or not the adjustments were 

needed to the Management Plan or whether the number of 

students could be increased or whether we could 

maintain at that level, the 300 level. 

  MS. SMOLITZ:  But you're saying a 

reduction, and this case is for an expansion 

enrollment, so I guess my question, you know, right 

now they are above the legal limit, so would the 

school actually go below, you know, numbers to be 

compliant? 

  CHAIR GRIFFIS:  The direct question is how 

would you institute a reduction not just stop an 

increase, but a reduction, which is the language that 

was in the condition. 

  MS. SMOLITZ:  Yes, as a caveat. 

  MR. LADEN:  Correct.  I think the way I 

would have to interpret that is that it would be a 

reduction from the amount or of the number students 

that were requested in the application. 

  CHAIR GRIFFIS:  Right. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 244

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. LADEN:  In other words, they would 

have a conditional 320, but that if they didn't meet 

the conditions, it would have to be reduced, 

basically, to 300. 

  MS. SMOLITZ:  But not 270? 

  MR. LADEN:  Correct. 

  MS. SMOLITZ:  The other question, in your 

report you state that it's better than before without, 

you know -- and I'm assuming.  Did DDOT, at any time, 

do its own traffic analysis based on the BZA compliant 

numbers of 270 students and 35 faculty or are you 

basing this on the school's illegal existing 

conditions of noncompliance, which are 299 and 70 

staff? 

  MR. LADEN:  I think we based our 

observations on what the current student population 

was and what the current traffic that was generated by 

that student population. 

  MS. SMOLITZ:  I'm sorry, can you repeat 

that, please? 

  MR. LADEN:  I think our observations and 

analyses that were done were based upon the existing 

student population, whatever that is, 290, 295, not 

based upon what the hypothetical zoning ceiling was. 

  MS. SMOLITZ:  So you can't say that it was 
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better before under the existing BZA conditions being 

270, 35? 

  MR. LADEN:  Correct.  I think we were 

looking at what were the traffic conditions we 

experienced there in 2001 and what the traffic 

conditions are now. 

  MS. SMOLITZ:  Going on to Connecticut 

Avenue, the study.  You believe that this TMP would 

not have any entrance on Connecticut Avenue, will not 

have impacts on Connecticut Avenue traffic? 

  MR. LADEN:  Again, we think by and large, 

the amount of queuing space and stacking space that is 

provided for on-site should handle traffic under most 

circumstances.  Also, during the morning period when, 

I think, most of the congestion exists or at least 

most of the traffic is arriving during the same short 

period of time, that is counterflow to the rush hour 

traffic.  So, I guess, the short answer to your 

question is we don't think that there will be 

significant backups resulting from the a.m. unloading 

operations. 

  MS. SMOLITZ:  Okay.  Because we reviewed 

the Connecticut Avenue Study and the existing 

conditions for the Connecticut Avenue/Tilden 

intersection and the corridor to Connecticut Avenue 
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and Van Ness are E and F, respectively.  The future 

level of services projected -- 

  CHAIR GRIFFIS:  Is there a question in 

this? 

  MS. SMOLITZ:  Yes. 

  CHAIR GRIFFIS:  Okay. 

  MS. SMOLITZ:  The future levels expected 

are F, so my question is this is a street that's 

failing, correct? 

  MR. LADEN:  If those are the correct 

numbers, then yes, at level F, that is failing. 

  MS. SMOLITZ:  So failing is the worst 

standard you can possibly have on traffic between the 

Connecticut Avenue corridor from Tilden to Van Ness 

where the school is proposing to put an entrance right 

in the middle of the two? 

  MR. LADEN:  Well, again, I think I need to 

take a look at the numbers and see if we're talking 

about the northbound traffic or the southbound traffic 

having that level of service.  And again, I think that 

the school is providing a significant queuing area 

within their property, so that under most normal 

circumstances, there should not be a backup on 

Connecticut Avenue of parents dropping their children 

off. 
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  MS. SMOLITZ:  And with regards to the 

Connecticut Avenue Study, Burke that, you know, the 

Connecticut Avenue looked at your, you know, 

distributions, but also looked at the traffic.  Well, 

has there been any reports from Abby Larner, the 

person who did the study, to show there may have been 

some discrepancies in this analysis? 

  MR. LADEN:  I think there has been a 

comparison between what studies or analyses were done 

under our Connecticut Avenue Transportation Study and 

the analyses that were prepared by the consultants for 

the applicant, and I believe that there were some 

slightly different analytical processes used and some 

slightly different assumptions used. 

  MS. SMOLITZ:  Could they possibly have 

significant differences in the analysis of the level 

of service meaning C versus F or D versus E? 

  MR. LADEN:  Yes, we have asked our traffic 

consultants to compare their results with that of the 

applicant's traffic consultants, and they found that 

the differences between the two methodologies were 

very slight and did not have any impact on the level 

of service. 

  MS. SMOLITZ:  Okay.  Now, I would like to 

move to the Transportation Management Plan, which has, 
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you know, 11 prohibitive areas for drop-off, yet, 

several throughout the neighborhood for drop-offs.  In 

your analysis, did you analyze afternoon, evening, the 

after school pickup of 5:30 p.m. times in your 

analysis? 

  MR. LADEN:  I think we focused primarily 

on those peak hours in the morning and peak hours in 

the afternoon, figuring that those would have the 

largest impact. 

  MS. SMOLITZ:  Yes.  Do you know if Burke 

School even has a monitoring and an enforcement 

mechanism for the afternoon and after school time? 

  MR. LADEN:  That I'm not sure.  Do you 

know whether there is an afternoon monitoring? 

  MS. HAWKINSON:  I thought there was 

monitoring for all pickup and drop-offs, but I would 

need to clarify that. 

  MS. SMOLITZ:  Yes.  In our records, it 

appears that the 11 prohibitive drop-offs are only 

morning drop-offs.  I think that DDOT -- I am 

questioning if you have reviewed afternoon pickup, 

because 50 percent of the students stay after school 

and that is Connecticut Avenue rush hour time. 

  MS. HAWKINSON:  We have noticed though 

that there is also a greater increase of transit use 
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in the afternoon.  There seems to be less parent 

pickup in the afternoon than there is parent drop-off 

in the morning. 

  MR. LADEN:  But we can take a look at that 

and see whether or not there is any additional issues 

that we didn't capture like -- 

  MS. SMOLITZ:  Right, like the enforcement 

of the fine system and the monitor of the dropping 

off, the fines, you know.  DDOT also believes that 40 

violations per month of Burke's TMP was too many.  

That's what your report states.  Do you still believe 

that? 

  MR. LADEN:  Yes, we discussed that this 

morning to figure out what is a reasonable number of 

violations, and I think that is why there was a 

variation in the presentation material this afternoon 

from the Office of Planning.  My sense is, off the top 

of my head, it seemed like 40 was too many for a 

neighborhood, and that is why our testimony reflected 

that. 

  MS. SMOLITZ:  Okay. 

  MR. LADEN:  But then after thinking about 

the number of students and the number of locations and 

the potential that there could be exceptions from 

that, we wanted to make sure that they weren't 
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bunching up where you didn't have one week with 40 

violations, let's say, so that's why we were perhaps 

suggesting in some discussions this morning that a 

modified standard of 10 violations per week basically 

allows for one violation in the morning and one 

violation in the afternoon on each school day on the 

average. 

  That is not going to upset things 

terribly, and so we're thinking of maybe shifting.  

And also, I think it would be easier to monitor, to 

have a weekly monitoring or, I'm sorry, a weekly 

target of 10 or fewer exceedences or violations of the 

Transportation Plan, rather than the 40 a month. 

  MS. SMOLITZ:  Well, you know, there are 11 

sites and then, of course, the Van Ness drop-off, the 

Tilden, 29th Street drop-off, the Kiss and Ride.  Can 

these realistically be monitored to capture 

violations?  Who is responsible for that? 

  MR. LADEN:  I think they can generally.  

I'm not suggesting that there would be somebody at 

each location for every minute of the morning and 

afternoon pickup and drop-off. 

  MS. SMOLITZ:  Yes. 

  MR. LADEN:  But, I think, once the 

Transportation Management Plan sort of hits its 
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rhythm, we can figure out where most of the activity 

is and where most of the potential serious 

transportation problems are and monitor those areas.  

We will probably not end up focusing on locations 

where there may only be a few students involved, and 

the impact of a potential violation there would have a 

minor impact on the overall neighborhood 

transportation. 

  MS. SMOLITZ:  Did DDOT perform any 

analysis of the school's compliance with its voluntary 

compliance TMP that the Wells Study reported?  Just to 

give you an example, do you know how many students 

actually violated the Voluntary Compliance Plan and 

how many violations may have been observed in that 

day, you know, with the March report? 

  MR. LADEN:  No, I don't think we have 

examined that to that level of detail.  We have been 

out to the school a couple of times to observe 

operations since the Interim Transportation Plan went 

into place, and it generally seemed to be less chaotic 

than what had existed previously when we were out 

there in 2001, but again, there really isn't a 

Transportation Plan with the type of monitoring that 

we're talking about here in place to really measure 

that. 
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  MS. SMOLITZ:  But, I guess, my question is 

if there is so many drop-off points, both legal and 

prohibited, and no monitoring of that, with 

compliance, just for example in the Wells Study, 19 

students were observed alone dropping off in the alley 

system at Van Ness and Upton, I mean, you know, the 

Van Ness alley, which was a violation of the Voluntary 

Compliance Plan.  In addition, I mean, going on, I 

mean, students were observed, I mean, reported in 

their survey that-- 

  CHAIR GRIFFIS:  Okay.  That's a little too 

much. 

  MS. SMOLITZ:  Okay. 

  CHAIR GRIFFIS:  I think you asked the 

question. 

  MS. SMOLITZ:  I mean, 19 violations alone. 

  CHAIR GRIFFIS:  There are so many places 

to drop off, how are you going to monitor compliance 

on all of them?  I think it was covered. 

  MS. SMOLITZ:  Is 19 violations in one 

place high? 

  CHAIR GRIFFIS:  Compared to what? 

  MS. SMOLITZ:  In one day. 

  CHAIR GRIFFIS:  Compared to what? 

  MS. SMOLITZ:  40 per month that they are 
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proposing. 

  CHAIR GRIFFIS:  Compared to the school 

across the street?  Give us a comparison.  Whatever 

his answer is, it's not going to mean much to me. 

  MS. SMOLITZ:  Well, to give a better 

example, the Wells Study example, if you're familiar 

with it, reports a student survey of how they got to 

school.  My question is is this the monitoring that 

we're supposed to go by, because, for example, five 

students reported being dropped off in the alley, but 

Wells observed 19. 

  CHAIR GRIFFIS:  Okay. 

  MS. SMOLITZ:  So my question is -- 

  CHAIR GRIFFIS:  I think if you give the 

example -- 

  MS. SMOLITZ:  Is there a problem with this 

monitoring? 

  CHAIR GRIFFIS:  Monitoring problems. 

  MR. LADEN:  I think the answer is right 

now, it's a voluntary program.  They are asking 

parents to cooperate with certain requirements.  It's 

not part of any existing zoning requirements, so I 

think that when we get -- you know, if we get to a 

point where there is an approved expansion of the 

building or addition to the building, which provides 
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these other opportunities for students to be dropped 

off, we will do the best we can to monitor the 

operations there and monitor the operations at these 

other locations, and we're hopeful that with these 

other alternative locations available, that there will 

be a higher level of compliance. 

  MS. SMOLITZ:  I guess, the best we can.  

Does that mean that there will be, you know, 11 

monitors for prohibitive areas for safe drop-offs? 

  CHAIR GRIFFIS:  I think we have really 

exhausted this. 

  MS. SMOLITZ:  Okay. 

  CHAIR GRIFFIS:  I get your point. 

  MS. SMOLITZ:  So there are no monitors, I 

should say, except for the roving monitor?  Okay. 

  CHAIR GRIFFIS:  We're all set there. 

  MS. SMOLITZ:  Okay.  Cumulative 

institutional impacts, in your conclusion, it also 

reports that DDOT recognizes that the proposed 

expansion of the Burke School at this location will 

add additional traffic to an already congested area.  

We recognize that the number of institutional land 

uses in the neighborhood presents unique 

transportation challenges. 

  Keeping this in mind, have you considered 
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the cumulative impact of institutional use on the 

street during all of the hours? 

  MR. LADEN:  Yes, we have. 

  MS. SMOLITZ:  And how much traffic did 

they generate? 

  MR. LADEN:  Again, I would have to go back 

and take a look at the Connecticut Avenue 

Transportation Study and evaluate what the detailed 

responses are to that question.  Off the top of my 

head, I'm not sure exactly. 

  MS. SMOLITZ:  Yes.  And are you aware that 

in the Wells Report, page 30, it states that Burke 

traffic accounts for one third or less of all Upton 

Street traffic.  Is one third a high standard?  Isn't 

that a high number by any standard? 

  MR. LADEN:  Yes, one third of the traffic 

on the local street would be a high percentage. 

  MS. SMOLITZ:  And does Upton Street have a 

complete network of streets to connect it? 

  MR. LADEN:  Well, Upton connects with 

Connecticut Avenue on the east side, I'm sorry, west 

side, and, therefore, it almost serves as a collector 

street for some of the neighborhood's residences in 

that area.  And again, it does connect through some 

side streets with Tilden and other collector streets. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 256

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 So it serves somewhat of a local transportation need, 

but also, it does serve some regional transportation 

needs based upon its connections with other roads and 

the land uses that are on it. 

  MS. SMOLITZ:  You know, without monitoring 

of all the sites or, you know, without any afternoon 

enforcement mechanism in place for fines and 

penalties, can parents potentially continue the path 

of least resistance to continue through alleys if 

traffic on Connecticut is clogged or if there is no 

penalty? 

  CHAIR GRIFFIS:  You want him to speculate 

what parents are going to do? 

  MS. SMOLITZ:  Well, I guess, realistic 

behavior if there is no enforcement mechanism. 

  CHAIR GRIFFIS:  Mr. Laden, based on your 

professional experience and your other studies, have 

you seen what the patterns might be? 

  MR. LADEN:  Well, I think there is a 

number of possible uses of that alley.  I think the 

residents use it as a cut through.  I think in some 

instances currently, parents use it as a cut through. 

 Again, if the parents are provided a safe alternative 

where they can drop their kids off under a sheltered 

area within the school property, I would think most 
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parents would find that to be a better solution than 

dropping their kids off in an alley. 

  MS. SMOLITZ:  Okay.  Just a couple more 

points.  Another one of your conditions is Metro use. 

 You are saying that the school's morning Metro 

ridership needs to increase to the levels of that in 

the afternoon.  Do you know what such an increase in 

Metro ridership will be? 

  MR. LADEN:  Again, I would have to look at 

the details of that.  Colleen, do you know off the top 

of your head? 

  MS. HAWKINSON:  Not off the top of my 

head. 

  MR. LADEN:  We'll double check on that. 

  MS. SMOLITZ:  Well, I know it's a 50 

percent increase, and my question is is this a 

realistic, you know, historical use of Metro for the 

school? 

  CHAIR GRIFFIS:  But that's not what the 

condition is saying. 

  MS. SMOLITZ:  Their condition is yes, they 

want Metro ridership to be -- 

  CHAIR GRIFFIS:  No, you asked him if it's 

historical. 

  MR. LADEN:  It's a suggestion. 
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  MS. SMOLITZ:  Well, my question is -- 

  CHAIR GRIFFIS:  And based on a fact that 

it isn't happening is not historical. 

  MS. SMOLITZ:  Well, is it realistic then 

that they are going to increase ridership 50 percent? 

  CHAIR GRIFFIS:  Okay. 

  MR. LADEN:  Well -- 

  CHAIR GRIFFIS:  Mr. Laden, are you able to 

answer the question of whether it's realistic for the 

school?  So is it physically possible that kids can 

take Metro?  Is that the question? 

  MR. LADEN:  My sense was in writing that, 

that if the students are using that as a means of 

getting home in the afternoon -- 

  CHAIR GRIFFIS:  Right. 

  MR. LADEN:  That it's feasible that they 

might be able to use that as a means of also getting 

to school in the morning. 

  CHAIR GRIFFIS:  It seems to make sense. 

  MS. SMOLITZ:  No, I only -- 

  CHAIR GRIFFIS:  Let me interrupt you a 

little bit, because at 6:00, everyone in this room, no 

matter what side they are on, is going to be angry at 

me. 

  MS. SMOLITZ:  Yes. 
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  CHAIR GRIFFIS:  If we haven't finished.  

So next time we have a question that you know the 

answer to or you know the information -- 

  MS. SMOLITZ:  Okay. 

  CHAIR GRIFFIS:  Just get it right out 

there and get his reaction. 

  MS. SMOLITZ:  Right. 

  CHAIR GRIFFIS:  There is no tricking here. 

 I don't think Mr. Laden is going to crumble and turn 

over and say -- 

  MS. SMOLITZ:  No. 

  MR. LADEN:  I might. 

  CHAIR GRIFFIS:  Oh, my God. 

  MS. SMOLITZ:  You can't break Ken Laden. 

  CHAIR GRIFFIS:  I've got horrors and 

lightening and all that. 

  MS. SMOLITZ:  I understand.  I'm sorry. 

  CHAIR GRIFFIS:  So the point is get right 

to it. 

  MS. SMOLITZ:  I apologize. 

  CHAIR GRIFFIS:  Get the right answers and 

we'll move on. 

  MS. SMOLITZ:  Thank you.  I just have a 

couple more points, because, you know, this is a 

middle school expansion, as well, and, you know, have 
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you reviewed the middle school ridership of Metro, and 

that was something I would ask that you do, as well.  

  I would like to go back to another 

condition that you list, visiting buses and Burke 

buses, parking-wise, and due to safety concerns, DDOT 

recommends that visiting buses be parked behind the 

existing school building.  The school had proposed 

that they, you know, be parking either in front of 

Connecticut Avenue or in front of the existing school. 

  While most of these buses are 40 feet 

long, are you aware, you know, that in order for such 

a bus to park behind the school, that it would have to 

take up the equivalent of four parking spaces in the 

existing school lot? 

  MR. LADEN:  Yes.  And again, I think we 

were looking at, you know, what are the possible 

options for a visiting school bus.  Given the option 

of the alley or given the option of parking on 

Connecticut Avenue or given the option of parking on 

Upton Street, we think that the preferable way to go 

is the alley where it's not affecting traffic on Upton 

in particular or not affecting rush hour services on 

Connecticut Avenue.  But, again, I recognize that that 

would require some maneuvering or manipulation of how 

the parking is structured when they have visitors. 
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  MS. SMOLITZ:  Right. 

  MR. LADEN:  And again, a fourth option 

would be for them to arrange for parking for that bus 

in another area or another commercial or private lot. 

  MS. SMOLITZ:  My question goes as, you 

know, have you considered the impacts of such bus 

parking on not just the alley system, but on Van Ness, 

and then the dead end alley system, because this is 

the only egress, for example, of six homes.  And we're 

not talking just about visiting buses, which the 

schools hosts 60 events per year, but we're also 

talking about the existing three Burke buses and vans, 

which may have to be relocated because of the loading 

zone. 

  So does Burke really have, you know, 

enough parking and actually it's impacting Van Ness 

and the alley system, correct? 

  MR. LADEN:  Well, again, I think under 

this application, there is additional parking area on 

the school site that can be made available for their 

shuttle buses.  They still have the area in the alley 

behind them available for buses if they need to.  Yes, 

we did consider what the impacts of that would be on 

the local streets in making our recommendation, and we 

think that's the best alternative available. 
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  CHAIR GRIFFIS:  Okay. 

  MS. SMOLITZ:  But did you review Van Ness 

and the alley?  Did you do the alley, too? 

  MR. LADEN:  Yes. 

  MS. SMOLITZ:  Okay.  Last question, I 

promise, is the pedestrian bridge, will the lack of a 

pedestrian bridge make for unsafe conditions for both 

student pedestrians and the two lanes of traffic 

proposed, the Upton alley intersection? 

  MR. LADEN:  Yes. 

  MS. SMOLITZ:  No further questions. 

  CHAIR GRIFFIS:  Thank you very much.  I 

passed over the applicant before I went to cross 

examine.  Did they have any cross examination of the 

DDOT?  Okay.   

  MR. FEOLA:  Thank you, Mr. Chair.  For the 

record, Phil Feola.  I just have really one question 

for DDOT. 

  Mr. Laden or Ms. Smith, depending on who 

wants to answer, one of the recommendations in the 

proposal is that the hours of start time be staggered 

for the school.  Is that correct? 

  MR. LADEN:  Correct. 

  MR. FEOLA:  Would it not be better to make 

that a part of the TMP as an opportunity to adjust the 
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TMP as it goes forward as opposed to mandating it 

today when we don't know how exactly the plan is going 

to work when the new building is in place?  In other 

words, if it works without changing those times, can't 

we defer making that decision until the Compliance 

Committee, which, by the way, the school is very happy 

that DDOT will be willing to sit on, as opposed to 

making a decision today?  In other words, if it's not 

broken, why try to fix it? 

  MR. LADEN:  I hear what you're saying, but 

I think one of the easiest and most effective ways of 

spreading the impact and thereby reducing the impact 

on the surrounding neighborhood is to sort of broaden 

the window of when students are arriving, and so I 

think I would like to stay with our suggestion that we 

consider rather than having two periods that are, 

what, 15 minutes or a half hour apart, if we could add 

one more 15 minute cycle either to the beginning or 

the end of the normal starting period, I think that 

would help ensure that the level of congestion is 

spread, so that the neighborhood is not as severely 

impacted. 

  MR. FEOLA:  Even though -- never mind.  

Thank you.  Thank you. 

  CHAIR GRIFFIS:  Okay.  The Jay Party, any 
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cross examination?  None?  The Van Ness Tenants 

Association?  No?  Anybody else?  Good.  And ANC?  Mr. 

Brown, you don't have any cross examination? 

  MR. PATRICK BROWN:  No, I don't. 

  CHAIR GRIFFIS:  Okay. 

  MS. PERRY:  Mr. Laden, Karen Perry for 

ANC-3F.  In your last report to the BZA concerning the 

Burke Application, you describe this neighborhood as 

having an incomplete system, grid system of streets.  

Can you explain to the Board what you meant by that? 

  MR. LADEN:  Yes, there is quite a number 

of streets that are short segments that are 

interrupted by either Rock Creek Park or other major 

facilities in the surrounding community. 

  MS. PERRY:  When you suggested the idea of 

a one year study, you agreed that DBW would provide 

technical assistance in support and working with the 

school and with the neighborhood in developing the 

criteria and standards for evaluating the one year 

study.  Did that take place? 

  MR. LADEN:  No, it did not. 

  MS. PERRY:  Did DDOT have any input into 

the 12 pickup sites and the 12 drop-off sites in the 

morning or were these unilaterally, you know, just 

done by Burke? 
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  MR. LADEN:  I think that there were a 

series of discussions between the Burke School and 

their traffic consultants and DDOT representatives to 

talk about various elements of the Interim 

Transportation Plan, but we did not mandate these 12 

locations nor did we approve them, but I think they 

arose out of discussions between us and the school. 

  MS. PERRY:  Are some of these streets 

neighborhood residential streets? 

  MR. LADEN:  Yes, they are. 

  MS. PERRY:  So what you are doing is 

shifting traffic from one residential street, namely 

Upton, to other neighborhood residential streets? 

  MR. LADEN:  Correct.  One of the goals is 

to try to spread the traffic among a variety of 

locations, so that the burden is not borne just by one 

or two locations, yes. 

  MS. PERRY:  Were traffic analyses done of 

the streets where you added traffic to them compared 

to what those streets had in the way of traffic 

before? 

  MR. LADEN:  There was analysis done to the 

streets through the Connecticut Avenue Transportation 

Plan looking at a number of the streets in the 

surrounding community.  It was not focusing, however, 
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just on the impacts of this Burke School Application, 

but also looked at the impacts of other known 

developments on the surrounding street patterns. 

  MS. PERRY:  Okay.  What will happen to the 

schools and the developers, just decide to select 

whatever public streets they want in order to make 

their traffic plans work when they come before the 

BZA? 

  CHAIR GRIFFIS:  That goes well beyond what 

we need on this. 

  MS. PERRY:  Okay.  The Connecticut Avenue 

Traffic Study analyzed traffic data for the years 

1999, 2000 and 2001, and it showed 30 accidents at 

Connecticut and Tilden, 22 accidents at Connecticut 

and Van Ness and 21 accidents at Connecticut and 

Upton.  Is this a lot of accidents for three streets? 

  MR. LADEN:  Yes, it is. 

  CHAIR GRIFFIS:  How many suburban drivers 

were involved? 

  MR. LADEN:  That I don't know. 

  MS. PERRY:  I know of at least one.  So 

this is a dangerous and highly congested area already? 

  MR. LADEN:  Yes, it is. 

  MS. PERRY:  You mentioned the use of an 

underground passageway as far as students crossing 
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Connecticut Avenue from the sites west of Connecticut 

Avenue. 

  MR. LADEN:  Correct. 

  MS. PERRY:  Isn't it true that if you're 

at the intersection of Connecticut and Van Ness near 

the Intelsat Building, you have to walk almost two and 

a half blocks out of the way to get to the underground 

Metro entrance? 

  MR. LADEN:  Correct, and I believe our 

comment said either using the underground passage at 

the Metro station or using signalized intersections 

where there is pedestrian crossing controls. 

  MS. PERRY:  Okay.  In the area of two of 

Burke's drop-off sites are Van Ness Street west of 

Connecticut, one in front of Intelsat.  Isn't that the 

right hand turn lane? 

  MR. LADEN:  Yes, that would be. 

  MS. PERRY:  So are you proposing cars 

standing or parking in the turn lane off of Van Ness 

Street onto Connecticut Avenue? 

  MR. LADEN:  No, that should probably be 

moved further west, away from the intersection where 

there is a possibility of traffic getting around those 

cars that are temporarily stopped to drop their 

students off. 
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  MS. PERRY:  Okay.  Does Burke or DOT have 

permission to use the Kiss and Ride area as a drop-off 

site? 

  MR. LADEN:  The Department of 

Transportation does not.  You need to ask the Burke 

School. 

  MS. PERRY:  Okay. 

  MR. LADEN:  As to whether they have 

approached Metro and received any permission from 

them. 

  MS. PERRY:  One of the things that was 

pointed out in the Connecticut Avenue Traffic Study 

was in reference to the University of the District of 

Columbia on Van Ness Street, their entrance to their 

garage.  As UDC approached Abby Larner, the traffic 

consultant, about the fact that their entrance and 

exit to their garage is on Van Ness Street and it has 

posed a problem to pedestrians and to cars and 

accidents, and perhaps Colleen can answer this one, 

because I know she was intimately involved. 

  CHAIR GRIFFIS:  Well, let me see if I'm 

clear.  We're going to roll in UDC into this 

application? 

  MS. PERRY:  Well, it's the same design of 

a driveway in the middle of a block, which is an 
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entrance and exit. 

  CHAIR GRIFFIS:  Okay. 

  MS. PERRY:  And it has given UDC fits 

because of traffic and pedestrian safety.  Isn't it 

true that the Connecticut Avenue traffic consultant 

has now recommended removing parking places on either 

side of that driveway, so that the driveway is more 

visible, and won't that mean that more parking spaces 

from Connecticut Avenue will have to be removed? 

  MS. HAWKINSON:  I don't believe there will 

be a big impact.  I think it was the removal of two 

parking spaces that, from what I understand, is mostly 

used by UDC students.  And in addition, we will also 

be placing a large mirror to replace the small mirror. 

  CHAIR GRIFFIS:  Wait, wait, before we get 

too far into this. 

  MS. PERRY:  Okay. 

  CHAIR GRIFFIS:  I don't think I really 

care. 

  MS. PERRY:  Okay. 

  CHAIR GRIFFIS:  But the point is in the 

question that you're posing and trying to elicit here 

is there is an existing similar situation, which we'll 

take your word for, I don't have any pictures in the 

record of this thing, but that -- 
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  MS. PERRY:  Well, we'll show it to you 

when we get to the ANC report. 

  CHAIR GRIFFIS:  Well, then maybe we'll 

take it up in your case presentation. 

  MS. PERRY:  Okay. 

  CHAIR GRIFFIS:  And not here.  Okay. 

  MS. PERRY:  Okay.  Cars driving south on 

Connecticut Avenue, parents for dropping off, since 

you cannot make a left into the new Burke driveway to 

drop off your students, what route will they take? 

  MR. LADEN:  They would need to, at some 

point, get off of Connecticut Avenue, perhaps get onto 

Reno Road, come south and then turn left on Tilden and 

then at the traffic signal, turn north so it's proper 

alignment.  That's just one alternative.  There could 

be other alternatives that drivers would use that are 

going southbound on Connecticut Avenue to get into the 

northbound Connecticut, to take advantage of that 

drop-off lane. 

  MS. PERRY:  Okay. 

  MR. LADEN:  They could also use some of 

the other drop-off locations that are on that west 

side of Connecticut Avenue, so they wouldn't have to 

make those turns. 

  MS. PERRY:  In an area as close to Metro 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 271

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

as this is and with bus lines on it, what percentage 

of students and teachers does DOT think should be 

using Metro? 

  MR. LADEN:  It's difficult to say, because 

the student population is coming from all over the 

Metropolitan area.  It may be that under certain 

circumstances, we would like to see, approximately, a 

third of the students using Metro, but again, I think 

we need to recognize that there is a lot of folks 

coming from a lot of different areas, and their 

residences, unfortunately, may not be served by 

transit. 

  MS. PERRY:  Okay.  You recommend using a 

parking lot if Burke cannot provide the underground 

parking places, and I know we have to condition it on 

that, but isn't it true that we only have one or two 

parking lots in the area, including the one at the 

Giant Food Store, that are available to the public and 

that unless something is convenient, parents won't use 

it? 

  MR. LADEN:  Well, again, I think we're 

dealing with a hypothetical and I think has been 

mentioned by the Board.  If the underground parking is 

not constructable for whatever reason, the school will 

have to come back to the Board with an alternate plan. 
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  CHAIR GRIFFIS:  Right.  Yes, I think 

that's a better remedy than speculating whether it's 

available. 

  MS. PERRY:  Okay.  Okay.  That's all I 

have. 

  CHAIR GRIFFIS:  Very well.  Thank you very 

much.  That concludes cross examination unless I have 

missed anybody.  Pardon me? 

  BOARD MEMBER MILLER:  Just one last 

question. 

  CHAIR GRIFFIS:  Okay.  Last question from 

Ms. Miller. 

  BOARD MEMBER MILLER:  Mr. Laden, I just 

want to follow-up on one of your answers to Ms. 

Smolitz, because it seems significant and I want to 

just follow-up.  You seem to say that the lack of the 

pedestrian bridge will result in unsafe conditions for 

pedestrians.  Did you say that? 

  MR. LADEN:  Yes, let me say it would be a 

more unsafe situation if children are having to either 

cross the alley or, you know, cross the alley at the 

sidewalk at Upton Street.  They will be in conflict 

with automobiles coming from the alley and they will 

be in conflict with automobiles coming out of the 

drive through, so yes, there would be more conflict.  
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I'm not saying we're going to lose two more students 

per year, but it's a more dangerous situation. 

  CHAIR GRIFFIS:  Two more? 

  BOARD MEMBER MILLER:  Are you saying it's 

more dangerous or it is dangerous? 

  MR. LADEN:  It's more dangerous. 

  BOARD MEMBER MILLER:  Okay.  Thank you. 

  CHAIR GRIFFIS:  Okay.  Very well.  Let's 

take a 10 minute break.  We'll be back and then we're 

getting into the ANC presentation of their case, and 

then we're going into persons' and parties' testimony. 

  (Whereupon, at 3:42 p.m. a recess until 

4:13 p.m.) 

  CHAIR GRIFFIS:  Okay.  Let's reconvene.  

Is the ANC ready to present their case? 

  MR. PATRICK BROWN:  Chairman? 

  CHAIR GRIFFIS:  Yes? 

  MR. PATRICK BROWN:  I am not the ANC 

representative for Van Ness. 

  CHAIR GRIFFIS:  Shocking. 

  MR. PATRICK BROWN:  In taking a look at 

the time and my logistics, I have two witnesses that 

I'm going to lose at 5:15 tonight.  Now, I may be 

opening a can of worms, but I'm trying to see if we 

can accommodate their needs without creating an 
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uncomfortable or chaotic situation. 

  CHAIR GRIFFIS:  Okay. 

  MR. PATRICK BROWN:  And also take stock of 

where we are and perhaps where we're not going to be 

at a certain time, so that we can -- 

  CHAIR GRIFFIS:  Excellent point.  Any 

objections to throwing our order into chaos?  Not 

seeing any, we'll proceed in that fashion.  First of 

all, my understanding is in my records that we had 55 

minutes presentation for the applicant.  We have 55 

minutes presentation of the parties in opposition.  

Have you decided how much and how that time is going 

to be divided? 

  MR. PATRICK BROWN:  I have not, and I 

think Steve Gell can help. 

  CHAIR GRIFFIS:  Okay.  That's the first 

battle. 

  MR. PATRICK BROWN:  But, certainly, we're 

a fairly minor part of that that can be accomplished 

in, I think, several minutes. 

  CHAIR GRIFFIS:  Okay.  That's the first 

thing we're going to establish.  How many people are 

here to give testimony today as persons?  If I could 

see a show of hands. 

  UNIDENTIFIED SPEAKER:  In support and 
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opposition? 

  CHAIR GRIFFIS:  Yes, everybody, one, two. 

 All persons that are testifying.  So we have one, 

two, three, four, five, six, seven, eight, nine, 10, 

11, 12, 13, 14, 15, 16, about, let's say, 20.  Okay.  

Mr. Gell? 

  MR. GELL:  Mr. Chairman, my understanding 

was that the applicant had taken an hour and that 

there had been an hour for NARDS, I mean, 15 minutes 

for NARDS and we had kind of geared our presentation 

to something roughly about an hour, but possibly a 

little bit more.  I hope the Board will be a little 

flexible with us. 

  CHAIR GRIFFIS:  For your presentation? 

  MR. GELL:  For NULS' presentation. 

  CHAIR GRIFFIS:  An hour? 

  MR. GELL:  I'm sorry, that would include 

all of the parties in opposition. 

  CHAIR GRIFFIS:  Right.  Well, the standard 

of which I am going to set the time is the applicant's 

presentation.  Of course, NARDS is a party and they 

are afforded equal time.  As you are having a split 

time, I'm not going to afford NARDS 60 minutes for the 

presentation of the case, but try and set an equitable 

portion of that.  As you have four parties, 15 minutes 
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seemed to be acceptable, and so I would keep it at 55 

minutes. 

  MR. GELL:  We have kept it as tight as we 

possibly can. 

  CHAIR GRIFFIS:  Yes. 

  MR. GELL:  In fact, we have worked very 

hard to make sure that it was tight. 

  CHAIR GRIFFIS:  But the point is it won't 

go over 60 minutes, I can guarantee you.  Okay.  So 

with that, to assess the rest of the afternoon, we 

have 20 people at three minutes each for persons.  I 

would anticipate getting through the ANC, depending on 

the ANC and how long they take.  Of course, they are 

not limited in time in the presentation of their case 

and in the cross examination.  That is going to be the 

flexible piece in this. 

  But all being said, I would anticipate 

getting to the persons and parties in support, persons 

and parties in opposition today, and we would set for 

the date that we have next for closings and rebuttal 

testimony.  We may get some, if we have additional 

time and everyone is still very lively, do Board 

questions, but I would anticipate having that at the 

rebuttal and closing time.  Did that make sense?  

Everyone understanding?  No one has dinner plans, 
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right?  Yes, Mr. Gell? 

  MR. GELL:  Mr. Chairman, we also have a 

couple of people who will find it difficult to stay, 

but who may be able to come back at the next hearing 

if it's possible for them to transfer their testimony 

to a later time, we would be glad to do that. 

  CHAIR GRIFFIS:  As in persons giving 

testimony? 

  MR. GELL:  This is a person, yes. 

  CHAIR GRIFFIS:  Let's just set that.  

Well, what time are they leaving? 

  MR. GELL:  I think Susan Collins. 

  MS. COLLINS:  4:45. 

  MR. GELL:  At 4:45. 

  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  But if the Board would let her 

speak at the next hearing, she can put it over until 

then. 

  CHAIR GRIFFIS:  Well, we could accept a 

written testimony. 

  MR. GELL:  And we do have written 

testimony for her. 

  CHAIR GRIFFIS:  So what would be the point 

of having the oral testimony also?  I think getting 

into just 20, 25 people that we're going to have 
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flexible schedules and all that, it's going to be very 

difficult.  I do want to wrap this up for everyone's 

benefit. 

  I think if there is written submissions 

in, we'll keep the record open for those until when?  

We'll set the date when we close the record, but we 

can have additional written testimony either in 

support or in opposition, and I think that's going to 

be best, sir, even getting it all the way to whenever 

our next date is, the 28th, I believe, continuing all 

that, because I have no way of figuring out who signed 

up, who would be.  We could conceivably have 50 or so 

more people show up, which would be great, but we also 

need to respect everybody's schedule that's involved 

in this. 

  And so with that manner, I would be happy 

to keep the record open for the written testimony for 

those that can't do it today.  If something goes crazy 

and we flop it over and we're going and we're still on 

schedule for that, well, then so be it.  We'll 

continue in that fashion. 

  MR. GELL:  Have you set a time when 

today's session would end?  The reason I ask is -- 

  CHAIR GRIFFIS:  Yes, that's a good point. 

  MR. GELL:  Somebody asked whether they 
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should come when they are able to, which would be 

after 6:00, and I have to just let them know whether 

to bother. 

  CHAIR GRIFFIS:  We will end the hearing by 

7:30 this evening. 

  MR. GELL:  Finally, there is one person 

that has to leave at 6:40, a three minute 

presentation.  That's the only one that we would ask 

you to hear out of turn. 

  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  If that's possible. 

  CHAIR GRIFFIS:  Well, use your sharp 

elbows and poke everyone that's up there and we'll 

move it along very quickly.  Okay.  So no one has any 

objection to throwing the order into flux, in which 

case let's at least set it.  Mr. Brown, you want to 

present the case for the joint parties? 

  MR. PATRICK BROWN:  Yes, the Van Ness 

Tenants Association.  I don't have to do it in 

totality.  In fact, I just have two witnesses.  Two of 

them I am going to lose at 5:15. 

  CHAIR GRIFFIS:  If you start you, we're 

going to finish you. 

  MR. PATRICK BROWN:  Okay. 

  CHAIR GRIFFIS:  And the NARDS party is 
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also going to be presenting a 15 minute case.  Is that 

correct?  Okay.  Do you want to follow Mr. Brown? 

  UNIDENTIFIED SPEAKER:  That's fine.  Is 

the ANC going to present? 

  MS. PERRY:  We have to wait. 

  UNIDENTIFIED SPEAKER:  We'll wait for the 

ANC. 

  CHAIR GRIFFIS:  Excellent.  We're going to 

go after Mr. Brown to the ANC, to NARDS and then go 

down the rest of the parties in opposition.  Good 

enough?  So we'll do all the parties first and then 

we'll go to persons. 

  MR. PATRICK BROWN:  But we're going to do 

the ANC first? 

  CHAIR GRIFFIS:  No, you, you're on. 

  MR. PATRICK BROWN:  All right. 

  CHAIR GRIFFIS:  That's it. 

  MR. PATRICK BROWN:  That's fine. 

  CHAIR GRIFFIS:  Okay. 

  UNIDENTIFIED SPEAKER:  Well, we can let 

NARDS go after Mr. Brown. 

  MR. PATRICK BROWN:  You can sit here.  

Yes, that's fine.  Thank the Chair. 

  MR. LEDDERER:  Right, I will. 

  MR. PATRICK BROWN:  If you turn too many 
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of them on, it squeals. 

  MR. LEDDERER:  Okay. 

  CHAIR GRIFFIS:  Exactly.  Okay.  This 

situation, the last thing I need decided from the 

parties, we are running a clock of 60 minutes in the 

parties in opposition, so I can either set it for 60 

and just when it runs down, the last person presenting 

is done or you can tell me what allotment of time you 

want, and I will put it on the clock, which we'll help 

you monitor, of course. 

  MR. PATRICK BROWN:  I'm going to take 10 

minutes on my clock. 

  CHAIR GRIFFIS:  And, Mr. Gell, have you 

divided time or do you want us to run a 60 minutes? 

  MR. GELL:  No, we had figured their part 

would take 10 minutes. 

  CHAIR GRIFFIS:  I know, but are you taking 

the count or is anyone else?  We're going to run 60 

minutes and we'll see how it goes.  Okay.  When you 

start talking. 

  MR. PATRICK BROWN:  Do I have to start 

now?  Mr. Chairman, Patrick Brown for the Van Ness 

Tenants Association, as you are aware, involve the 

Consulate and Van Ness South.  With me, briefly, 

Ramona Cooper who is the assistant property manager 
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for Van Ness South and to my left, Brian Ledderer, who 

is a resident of the Consulate. 

  MR. LEDDERER:  Van Ness South. 

  MR. PATRICK BROWN:  Van Ness South, I'm 

sorry.  What I would like to do is allow Mr. Ledderer 

to go first, provide some testimony, and then Ms. 

Cooper. 

  CHAIR GRIFFIS:  Good. 

  MR. LEDDERER:  Good afternoon, Mr. Chair 

and members of the Board.  First, just thank you for 

letting us go first. 

  CHAIR GRIFFIS:  Oh, of course. 

  MR. LEDDERER:  I live in the Van Ness 

South Apartment Building.  I have lived there, 

approximately, 11 years.  I have been on the board of 

the Van Ness South Tenants Association, approximately, 

seven years.  I am really here just to speak from what 

I see from personal experience and living in the 

building.  I am in an apartment that faces Van Ness 

Street on the second floor, so I see things that go on 

on Van Ness Street on a routine basis. 

  Being on that side of the building, I 

usually go out on what we call the VZ Terrace 

entrance, which is on the same west side, but on the 

south side, and I routinely see what's going on there 
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and in the alley that goes from the Giant and the Van 

Ness Shopping Center all the way down to Burke School 

at Upton Street. 

  And what I wanted to say is is that even 

without the expansion of the school for a number of 

years and including now, it is -- you know, you try to 

be good neighbors, but they are an intrusion.  I mean, 

I'm not saying they don't have a right to be in the 

neighborhood, but you notice them all the time.  Like 

on the back bench, just a couple days ago, I saw a 

bunch of students sitting there eating and smoking and 

carousing, and this happens routinely. 

  They walk up and down the alley.  I see 

the cars that are in front in the morning and in the 

afternoon picking up and that's on Van Ness Street, 

and dropping off students.  They also, of course, come 

up the alley from Upton Street against the flow of 

traffic, which is one way to Upton Street. 

  And so at the current numbers and 

configuration of the school, it is already -- they 

stand out for their behavior, for their noise, for the 

traffic, and so I would just be personally concerned 

that if they want to expand, it seems like they are a 

person who has a size 12 foot trying to put it in a 

size 9 shoe.  You know, it just doesn't fit in the 
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neighborhood given the existing items. 

  Second is as long as I have been on the 

board, I have no personal knowledge that Burke School 

has ever approached the Van Ness South Tenants 

Association, which is an active board, about what they 

want to do, talk about it, try to be good neighbors, 

including with this current application. 

  We had a meeting in February or so of this 

year with the general membership and they authorized 

us to be involved in this and, you know, I'm sure that 

Burke School knows that we're active and, yet, we have 

never heard from them.  So we're just very concerned 

and probably we would be better off if Burke could 

learn to live within their existing limits, 

particularly since they are not in compliance.  Thank 

you. 

  MS. COOPER:  Good afternoon, Ladies and 

Gentlemen.  Thank you for taking the time out of your 

schedule to hear me today.  I am Ramona Diaz Cooper 

and I am the assistant property manager of Van Ness 

South Apartments, and I have come here today to 

discuss the impact of the Edmund Burke students 

against my property and also the residents who live 

within the edifice. 

  Just to touch on it, the students at 
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Edmund Burke School have been seen loitering at our 

back VZ Street exit as Mr. Ledderer had just 

previously explained.  When they loiter there, they 

loiter there to eat lunch.  They imbibe alcohol and 

they smoke in addition to that, and they harass my 

residents. 

  Several times, I have had to ask them to 

leave the property and not to loiter there even to the 

extent of putting up no loitering and no trespassing 

signs against penalty of law.  Since we have put up 

those signs, I haven't seen them there and I use that 

entrance and exit to enter the building and exit the 

building when I come in in the morning and when I 

leave in the evening. 

  However, through various points of the 

last school year, I have witnesses Edmund Burke 

students at that particular exit loitering on the 

property and in addition to harassing residents and 

harassing a member of my staff.  At one point at the 

end of March, I actually had to have a meeting with 

the assistant principal of Edmund Burke, I, myself, 

along with the chief engineer, in order to ask them 

to, please, encourage their students not to "hang out" 

at our building during their lunch hour. 

  They had harassed a member of my staff, 
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Kevin Holland, who is handicapped, and threatened 

bodily harm against him with his crutches for chasing 

them away from where they shouldn't be loitering to 

begin with.  And the response that I received from the 

school was noncommittal, basically stating that the 

students don't have anywhere to go during their lunch 

hour, which I can understand.  However, if that is the 

case, it's not the responsibility of Archstone-Smith 

or Van Ness South to provide entertainment for their 

students during off campus and open campus lunch. 

  So we're asking that the school not expand 

farther into the neighborhood as, in my personal 

opinion, I don't believe that the neighborhood can 

account for the additional population of students 

there as it's already having a difficult time 

accepting the amount of students that attend the 

school in addition to their total view of the 

neighborhood and the people who live within there.  

Thank you. 

  CHAIR GRIFFIS:  Thank you very much. 

  MR. LEDDERER:  Could I add just one thing? 

  CHAIR GRIFFIS:  To him, not me. 

  MR. LEDDERER:  Oh. 

  MR. PATRICK BROWN:  Go right ahead. 

  MR. LEDDERER:  There was a management, I 
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know, that had to put a chain link fence in front of 

the property, because the students were coming onto 

the front of the property and eating and trashing it, 

and I also, in the last couple days since those signs 

were put up, have seen students loitering at the back 

entrance sitting on that bench. 

  MR. PATRICK BROWN:  Mr. Chairman, briefly, 

and then I will have time to give back to my 

colleagues, and I would like an opportunity to respond 

to the applicant's response to my motion, but I think 

it's important, and it came up, the motion to dismiss, 

and it's an important issue for the Board to deal 

with, that not only is Burke in noncompliance from the 

perspective of the number of students, but, two, 

dimensionally they are also by virtue of adding a 

sixth grade. 

  So you have got almost a structural 

noncompliance by virtue of adding another class and 

all that comes with that and, quite frankly, that 

leads to, if you have another class and more students, 

it leads to being in noncompliance with your faculty, 

as well.  And again, those are serious issues that I 

would like to respond to Mr. Feola's brief briefly 

while the record remains open.  And with that, I am 

going to give two minutes and 19 seconds back. 
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  CHAIR GRIFFIS:  Okay.  You're finished?  

Mr. Moy, if you would stop the clock.  So my 

understanding is you're going to submit in writing 

then a response to your response to the motion to 

dismiss?  Okay.  In which case, I guess, we keep the 

record open for a final re-response to the response to 

the response to the motion and we'll end it at that.  

Very well.  Thank you very much.  Let's go to -- yes? 

  UNIDENTIFIED SPEAKER:  Do you want me to 

serve copies on each? 

  CHAIR GRIFFIS:  Oh, you know, it's an 

excellent point.  Cross examination, Mr. Feola? 

  UNIDENTIFIED SPEAKER:  Any Board 

questions? 

  CHAIR GRIFFIS:  Oh, I'm sorry.  You can 

get comfortable, but let's take Board questions while 

you are getting ready. 

  BOARD MEMBER ZAIDAIN:  Yes, I just have a 

simple question for the two witnesses here.  You guys 

have talked about students loitering and everything.  

How are you certain that they were Edmund Burke 

students?  Did they admit that they were? 

  MR. LEDDERER:  Because I watched them walk 

from the school. 

  BOARD MEMBER ZAIDAIN:  Okay. 
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  MR. LEDDERER:  Down the alley and sit 

there. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  MS. COOPER:  When I have had to chase the 

students away from my property, I would ask them if 

they were UDC students, and they said no, we just go 

to the school up on Upton. 

  BOARD MEMBER ZAIDAIN:  Yes. 

  MS. COOPER:  And as far as my knowledge, 

the only school on Upton Street is Edmund Burke. 

  BOARD MEMBER ZAIDAIN:  Okay.  Thank you. 

  CHAIR GRIFFIS:  Ms. Miller? 

  BOARD MEMBER MILLER:  Mrs. Cooper, from 

listening to your testimony, it sounds like you are 

opposed to an increase in the enrollment.  Are you 

also opposed to the building addition? 

  MS. COOPER:  In terms of the building 

addition, I don't have an exact opinion as that might 

not directly affect my property.  However, I am 

opposed to the increase due to the interactions that 

we have already had with the population at Edmund 

Burke and their faculty as well, and just the attitude 

that we have received that they are uncaring as to how 

our residents feel about their students and the fact 

that they loiter on our property and, at times, they 
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have been disrespectful and even harassed some of my 

residents. 

  BOARD MEMBER MILLER:  And is it your 

testimony when you brought these concerns to the 

attention of the school, they haven't responded 

satisfactorily? 

  MS. COOPER:  In my opinion, their 

responses have been unsatisfactory.  It has been 

noncommittal to the point of saying well, the students 

don't have anywhere to go and I can understand that, 

but again, I just want to reiterate that it's not the 

responsibility of Van Ness South to provide 

entertainment for the students on their lunch hour. 

  CHAIR GRIFFIS:  Anything else, Board 

questions? 

  BOARD MEMBER ETHERLY:  Thank you very 

much, Mr. Chair.  This question is for Mrs. Cooper.  

For both witnesses, thank you very much for your time. 

 But for Mrs. Cooper in particular, have you done any 

record keeping to track the number of incidents or 

complaints that have involved, I won't say necessarily 

specifically students at the school, but just in 

general?  Do you track those complaints?  Do you track 

those incidents? 

  MS. COOPER:  We do track them in our 
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office.  I have been working for Van Ness South for 

about eight months, and overall the residents that I 

have in the building generally don't -- they generally 

don't want to come into the management office to 

discuss it, but I can tell you of at least three 

incidents in particular, one that I actually witnessed 

myself. 

  The most major incident that took place 

was witnessed by my chief engineer.  He brought it to 

my attention where an Edmund Burke student physically 

threatened bodily harm against my staff member who 

attempted to chase them off the property after 

explaining to them in a calm manner that they weren't 

allowed to loiter there and they needed to go back to 

school.  The student told my staff member, Kevin 

Holland, that he would hit him with his own crutches, 

and this is an individual who is handicapped and uses 

his crutches in order to get around on a daily basis 

and perform his job duties. 

  BOARD MEMBER ETHERLY:  Okay. 

  MS. COOPER:  In addition, I actually 

witnessed an incident in the beginning of June just 

before school let out where a number of students were 

playing and horsing around, playing tag near my VZ 

Street entrance while there was a resident who lives 
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on the third floor of the west wing of Van Ness South 

sitting there, and he actually hopped over here, and 

when we said something to him and attempted to address 

it with that particular student, he cursed at us. 

  BOARD MEMBER ETHERLY:  Okay. 

  MS. COOPER:  And in addition to that, 

there was another incident that had actually been 

videotaped by the Van Ness South Tenants Association 

in addition to my own assistant who was assisting them 

when the videotaping, and that happened three days 

before school let out, where students were drinking 

and they were smoking marijuana at our back entrance 

and they were asked to leave, and a particular student 

addressed the Van Ness Tenants Association and my 

assistant by saying that my grandfather was a Van Ness 

and my parents pay $20,000 to have me attend this 

school.  You don't have the right to tell me that I 

cannot sit here. 

  BOARD MEMBER ETHERLY:  Okay.  So it's your 

testimony that you, yourself, have witnessed three 

specific incidents.  Now, you mentioned that there had 

been, to some extent, some recording or some record 

keeping as it relates to other incidents involving -- 

  MS. COOPER:  I have record keeping for 

those three specific incidents. 
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  BOARD MEMBER ETHERLY:  Okay. 

  MS. COOPER:  However, residents have come 

to me and have made comments here and there. 

  BOARD MEMBER ETHERLY:  Regarding other 

experiences? 

  MS. COOPER:  Exactly. 

  BOARD MEMBER ETHERLY:  Okay, okay.  Now, 

you spoke to a couple of mitigation efforts that the 

property owners have undertaken to, shall we say, 

limit the kind of impacts that we're talking about.  

There was reference made to you having posted no 

loitering signs, to trespassing signs.  I think it was 

noted that there also has been a new fence that has 

been constructed. 

  MS. COOPER:  Yes. 

  BOARD MEMBER ETHERLY:  To limit access.  

Have there been any other mitigation efforts that you 

have undertaken? 

  MS. COOPER:  At this point in time, I'm 

short on making sure that my porters tell the students 

when they see them on the property that they need to 

leave.  Those are the only two measures that we have 

taken. 

  BOARD MEMBER ETHERLY:  Okay.  And at any 

point in time, have you involved Metropolitan Police 
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in responding to any of these incidents or complaints? 

  MS. COOPER:  During the incident with 

Kevin Holland, we did involve the police at that 

point. 

  BOARD MEMBER ETHERLY:  Okay.  Was a report 

filed in that particular incident? 

  MS. COOPER:  No, a report was not filed. 

  BOARD MEMBER ETHERLY:  Okay. 

  MS. COOPER:  But we did call a courtesy 

officer from Metropolitan Police who is actually a 

resident of our property. 

  BOARD MEMBER ETHERLY:  Okay. 

  MS. COOPER:  To come and handle the 

situation. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you. 

  MS. COOPER:  You're welcome. 

  BOARD MEMBER ETHERLY:  Thank you, Ms. 

Cooper. 

  BOARD MEMBER ETHERLY:  Thank you, Mr. 

Chair. 

  CHAIR GRIFFIS:  I'm sorry, the courtesy 

officer? 

  MS. COOPER:  Oh, we call him a courtesy 

officer, because we have ticket parking violations.  

He will take care of them for us as a courtesy to us, 
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but he is actually an officer with the Metropolitan 

Police Department. 

  CHAIR GRIFFIS:  That's interesting.  So 

you called upstairs and reported this incident or you 

called 727 number?  How did you report it? 

  MS. COOPER:  I called him on his house 

phone. 

  CHAIR GRIFFIS:  So you didn't make a 

police report?  You never really officially called the 

police and made a report for any of these incidents? 

  MS. COOPER:  No, I didn't, which is what I 

had said.  I never made a police report. 

  CHAIR GRIFFIS:  I see.  Okay. 

  BOARD MEMBER ETHERLY:  Mr. Chairman? 

  CHAIR GRIFFIS:  Yes? 

  BOARD MEMBER ETHERLY:  Just to clarify.  

When that gentleman responded, when he or she 

responded, it's a male? 

  MS. COOPER:  Yes. 

  BOARD MEMBER ETHERLY:  When the gentleman 

responded -- 

  MS. COOPER:  Yes, he -- 

  BOARD MEMBER ETHERLY:  Did he respond as a 

civilian, i.e., in civilian clothing or did he respond 

in police uniform? 
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  MS. COOPER:  He was dressed in his uniform 

when he responded to the call. 

  BOARD MEMBER ETHERLY:  Okay.  But as you 

say, just to be specific and certain, no written 

report or final report was filed? 

  MS. COOPER:  That is correct. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you. 

  VICE CHAIR HOOD:  Mr. Chairman? 

  CHAIR GRIFFIS:  Yes? 

  VICE CHAIR HOOD:  Mr. Ledderer, a 

question.  In your observation -- 

  CHAIR GRIFFIS:  I was just thinking how 

nice it would be to have police in every block, huh, 

living right there? 

  VICE CHAIR HOOD:  That would be nice.  

Maybe that's where they are anyway.  Didn't mean that. 

 Didn't mean that.  We have one in the back, D.C.'s 

finest. 

  CHAIR GRIFFIS:  Indeed. 

  VICE CHAIR HOOD:  Mr. Ledderer, let me ask 

you a question about the transportation.  With the 

mitigation efforts that Edmund Burke has put in place 

thus far, have you seen any improvements in the flow 

in the area pertaining to Edmund Burke, not the other 

traffic, but just pertaining to Edmund Burke?  And I 
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know it's hard to make a distinction, but have you 

seen any difference? 

  MR. LEDDERER:  No, not really.  I mean, 

it's sort of like if you stand at the ocean, you know, 

at certain times the sea comes up. 

  VICE CHAIR HOOD:  Right. 

  MR. LEDDERER:  I mean, you see these 

students, their cars and they are all over the place. 

 There are certain moments, I mean, in the morning and 

in the evening and when they are out of class when 

they are at lunch hour, and then they just -- you're 

very aware of them and they are very present. 

  VICE CHAIR HOOD:  But you heard the DDOT 

report?  You heard Mr. Laden say that -- 

  MR. LEDDERER:  Yes, I did. 

  VICE CHAIR HOOD:  They have been 

monitoring and they have seen some improvements, and 

you would disagree with that? 

  MR. LEDDERER:  I would disagree with it. 

  VICE CHAIR HOOD:  Okay. 

  MR. LEDDERER:  Just on a practical.  It's 

not a scientific basis. 

  VICE CHAIR HOOD:  Right. 

  MR. LEDDERER:  And Van Ness is not that 

big a street, because remember, you have got Howard 
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University Law School.  You have got parking on both 

sides of the street.  You have the Van Ness South, Van 

Ness East and the Consulate Apartment Building all 

competing for the use of this cul-de-sac street. 

  VICE CHAIR HOOD:  Okay. 

  MR. LEDDERER:  And then so Burke adds to 

that. 

  VICE CHAIR HOOD:  I got you.  Thank you.  

Thank you, Mr. Chair. 

  CHAIR GRIFFIS:  Any other Board questions? 

 Very well.  Mr. Feola? 

  MR. FEOLA:  Thank you, Mr. Chair.  I just 

have a couple for Mr. Ledderer. 

  I was a little confused.  Are you here 

officially on behalf of the association? 

  MR. LEDDERER:  I believe we have -- no, 

I'm here in a personal capacity. 

  MR. FEOLA:  Well, so the -- 

  MR. LEDDERER:  I am a witness for the 

Tenant Association's party. 

  MR. FEOLA:  But you are not an officer? 

  MR. LEDDERER:  I am an officer. 

  MR. FEOLA:  Okay.  So you are testifying 

as the association? 

  MR. LEDDERER:  Well, we have our president 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 299

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

is here who, I believe, will -- right, so I am -- 

  MR. PATRICK BROWN:  Mr. Perry is the 

president, but she is wearing her ANC hat. 

  MR. FEOLA:  Is Ms. Perry -- 

  MR. LEDDERER:  I am not a citizen witness. 

 I am testifying on behalf of the Tenant Association. 

  MR. FEOLA:  I'm just trying to understand. 

 The association is the party here and not -- 

  MR. LEDDERER:  And I am an officer of it, 

yes. 

  MR. FEOLA:  That's what I was asking. 

  MR. LEDDERER:  Yes. 

  MR. FEOLA:  And you originally said no, 

right?  That's what I am trying to figure out. 

  MR. LEDDERER:  No, I think I -- I am an 

officer and I have been a member of the board. 

  MR. FEOLA:  Okay. 

  MR. LEDDERER:  For almost seven years. 

  MR. FEOLA:  Well, that was my question.  

Thank you.  Did the board take an official action on 

this application? 

  MR. LEDDERER:  What do you mean by 

official action? 

  MR. FEOLA:  Did it authorize you to come 

here and deliver testimony on its behalf? 
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  MR. LEDDERER:  Yes, the board authorized 

the intervention, and then left it to the discretion 

of itself, if you want to say, to decide who would be 

the most available as a witness. 

  MR. FEOLA:  Okay. 

  MR. LEDDERER:  And who had personal 

knowledge. 

  MR. FEOLA:  Did the board vote on the 

position that the association would take? 

  MR. LEDDERER:  The board voted on it. 

  MR. FEOLA:  Did the full body of the 

association vote on the position? 

  MR. LEDDERER:  They did.  Well, they voted 

to authorize our intervention and to raise all the 

concerns, and they gave us the leeway to determine 

what to do in the case. 

  MR. FEOLA:  But you didn't vote on -- 

  MR. LEDDERER:  Pardon? 

  MR. FEOLA:  They didn't vote on a 

particular position?  They voted to give you the 

authority or the board the authority to take a 

position? 

  MR. LEDDERER:  Yes, but they authorized us 

to intervene in this case. 

  MR. FEOLA:  I understand. 
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  MR. LEDDERER:  To take a position. 

  MR. PATRICK BROWN:  I believe, intervene 

in opposition. 

  MR. FEOLA:  Thank you, Mr. Brown, but I 

didn't ask you, sir. 

  MR. LEDDERER:  Well -- 

  MR. PATRICK BROWN:  I was helping my 

witness clarify himself. 

  MR. FEOLA:  Well -- 

  CHAIR GRIFFIS:  Let's just get the answer. 

  MR. FEOLA:  Well, you can't help your 

witness. 

  MR. LEDDERER:  Well, I intervene in 

opposition is correct. 

  MR. FEOLA:  Do you have anything in 

writing, a resolution from the board? 

  MR. PATRICK BROWN:  I object. 

  MR. FEOLA:  Mr. Chair? 

  MR. PATRICK BROWN:  I don't know where 

he's going with this, I mean. 

  MR. FEOLA:  I'm trying to find out if this 

gentleman represents the full body of this 625 unit 

apartment building or if he represents himself and Ms. 

Perry and maybe a few others versus -- 

  CHAIR GRIFFIS:  Well, wasn't that 
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established in granting the party status application? 

 They went through that they were representing the 

association, and so he is one of the members that is 

now here.  I think your point, which I was interested 

in, is whether the association actually took a 

position. 

  MR. FEOLA:  Right. 

  CHAIR GRIFFIS:  An official position.  Is 

there meeting minutes, a vote, you know, a tally of 

the action that the association, in whatever capacity 

it was, decided to come in opposition to this 

application? 

  MR. LEDDERER:  Well, when we met, we 

presented it to the membership. 

  CHAIR GRIFFIS:  Okay. 

  MR. LEDDERER:  And they voted on what we 

proposed to do. 

  CHAIR GRIFFIS:  Okay.  I understand that. 

 Are there minutes?  Is there any vote? 

  MR. LEDDERER:  Well, we keep minutes, yes. 

 No, you would take -- it would have been a voice vote 

first unless someone called for -- 

  CHAIR GRIFFIS:  Okay.  So their minutes 

will say presented before the association and the 

voice vote said and this is the tally? 
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  MR. LEDDERER:  Well, there wouldn't be a 

tally, because it would have been a voice vote. 

  CHAIR GRIFFIS:  Somehow, you would know 

what the vote was, correct? 

  MR. LEDDERER:  Yes, right. 

  CHAIR GRIFFIS:  Excellent.  Okay.  In 

which case, Mr. Feola, is that important to be asked 

to come in as evidence in this case? 

  MR. FEOLA:  We would like to see that, 

yes, sir. 

  CHAIR GRIFFIS:  Okay.  How quickly can you 

produce that?  I'm assuming it's already done, so it's 

just a matter of transmitting it into the Office of 

Zoning. 

  MR. PATRICK BROWN:  When would you like 

it, Mr. Chairman, a week? 

  CHAIR GRIFFIS:  Right now actually, but 

yes, let's have it in by the next hearing. 

  MR. PATRICK BROWN:  Certainly. 

  CHAIR GRIFFIS:  Okay. 

  MR. FEOLA:  Just two last questions.  Mr. 

Ledderer, how many members are there in the Van Ness 

South Tenants Association? 

  MR. LEDDERER:  I don't know specifically, 

but there are 625 units and we have a majority, which 
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is more than half of that. 

  MR. FEOLA:  Could you provide that number 

along with the minutes? 

  MR. LEDDERER:  I'm sure we can, but, you 

know -- 

  CHAIR GRIFFIS:  But this seems to be a 

little redundant actually, because I think we went 

through this and, Mr. Brown, maybe you can help me 

refresh in the party's status application.  I would 

have to get my notes out, but isn't that some of the 

line of questioning that we went through or am I 

incorrect? 

  MR. FEOLA:  It is exactly the line of 

questioning that we went through, but the assumption 

was that there was this authority. 

  CHAIR GRIFFIS:  Okay. 

  MR. FEOLA:  If there was no such  

authority -- 

  CHAIR GRIFFIS:  And so what you're trying 

to establish is in the actual documentation of that? 

  MR. FEOLA:  Yes. 

  CHAIR GRIFFIS:  Which we took as -- 

  MR. FEOLA:  Yes. 

  CHAIR GRIFFIS:  Okay. 

  MR. FEOLA:  If there -- 
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  CHAIR GRIFFIS:  Could we have that, which 

is not abnormal in any party.  In fact, I'm surprised 

we didn't ask for that when it was going through. 

  BOARD MEMBER ETHERLY:  No, but, Mr. Chair, 

I think you're absolutely right.  We did go through 

this. 

  CHAIR GRIFFIS:  But do we have it 

submitted?  Do we know the number? 

  BOARD MEMBER ETHERLY:  I mean, I would say 

it's my recollection that we took some substantial 

oral testimony on it, because it was a valid question 

to raise.  My only cause for exasperation, at this 

point, is Mr. Feola.  I feel we're still kind of 

plucking around hairs here.  I mean, there is some 

substance in the testimony that I would be very 

interested in and I thought the applicant would be 

very interested to probe a little bit, but, you know, 

I just feel we're spinning our wheels on this 

particular line of questioning. 

  CHAIR GRIFFIS:  Okay.  And in the 

meantime, well, after all this, I'll also review the 

exhibits that were sent in, one of which is Exhibit 

No. 51, and we'll figure out if there is further 

evidence that is required for the Board.  Okay. 

  MR. FEOLA:  We have no further questions. 
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  CHAIR GRIFFIS:  Okay.  Does the NARDS 

party have any cross examination? 

  UNIDENTIFIED SPEAKER:  No. 

  CHAIR GRIFFIS:  Does ANC, cross?  You have 

cross examination? 

  MS. PERRY:  Yes. 

  CHAIR GRIFFIS:  Okay. 

  MS. PERRY:  Is that okay? 

  CHAIR GRIFFIS:  It's absolutely okay.  I 

wanted to make sure I was clear.  It's somewhat 

interesting that you're crossing something that you 

are president of, but have a seat. 

  MS. PERRY:  Maybe I better not. 

  MR. PATRICK BROWN:  That's the beauty of 

the BZA, Mr. Chair. 

  CHAIR GRIFFIS:  It's a wonderful beast. 

  MS. PERRY:  That's what happens when 

nobody else wants any of these jobs if you want to 

know the truth. 

  CHAIR GRIFFIS:  We know the feeling. 

  MS. PERRY:  Mr. Ledderer had referred to 

the fact that he had not personally heard of, you 

know, the Burke expansion or us getting notices at Van 

Ness South.  I would like to show you a copy of an 

email that I believe you sent to Burke and to the 
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Edmund Burke School to Mr. Ailes, who is the assistant 

principal, and also to Walter Ailes and Karen Klautky, 

who I believe is the secretary for the school.  Carol 

Wadderd is also on the board and that correspondence 

is with her.  She is our secretary. 

  CHAIR GRIFFIS:  Okay. 

  MS. PERRY:  And she could not be here 

today. 

  CHAIR GRIFFIS:  All right. 

  MS. PERRY:  Doesn't it show our attempt to 

try and get materials from the Edmund Burke School, so 

that we could post it to all of our residents?  You 

have to answer my question. 

  MR. PATRICK BROWN:  He's asking Ms. Cooper 

here and we should probably -- 

  CHAIR GRIFFIS:  Turn on your mike. 

  MR. PATRICK BROWN:  The question is being 

addressed to Ms. Cooper and it's referencing an email 

from Ms. Cooper, so, I mean, I guess it would help the 

Board if -- no, all right. 

  CHAIR GRIFFIS:  Ms. Perry, why don't you 

bring it in your case presentation?  It's so much more 

appropriate and it's probably more expeditious, too. 

  MS. PERRY:  Okay. 

  CHAIR GRIFFIS:  Any other cross questions? 
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 Any other parties participating in this case have any 

cross examination of these witnesses in this party?  

Very well.  Don't go anywhere, Ms. Perry.  Yes, that's 

true, don't go anywhere.  You're presenting the ANC 

case.  Is that correct? 

  MS. PERRY:  Steve. 

  CHAIR GRIFFIS:  Okay.  Well, the ANC is 

there.  Thank you all very much.  Good to see you. 

  MR. PATRICK BROWN:  Thank you. 

  MR. LEDDERER:  Thank you, Mr. Chairman. 

  CHAIR GRIFFIS:  While the ANC is getting 

ready, let me also just give some additional direction 

to presentation of case, because Ms. Perry is bringing 

up some of the beginning things, and I think the ANC 

will get involved in this a little bit.  There is a 

limit at which there is actual relevancy to this case 

of how much communication went on or didn't go on or, 

you know, accusing a group of calling and not getting 

returned calls or processing papers or not. 

  What we have relevancy over is our process 

and that is that of notification and when the parties 

are granted status, that anything that is submitted 

into the official record has to be served on those 

parties.  Those are critical aspects.  If you feel 

that there are things that are generated within the 
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record that weren't served on parties, that's 

certainly something that we should be aware of. 

  But outside of that, one, we're fascinated 

and interested, but we actually have no remedy, no 

jurisdiction to do anything about it.  To establish 

that someone is dishonest, because they don't return 

phone calls, I would be the first one to be convicted, 

but rather, it's one, hard to establish that, and I 

think it will take an awful lot of time to really get 

to the heart of the truth. 

  So that being said, I think I have wasted 

enough time that they are now ready.  Yes? 

  MR. DENNIS:  Good afternoon.  My name is 

Stephen Dennis and I am the Advisory Neighborhood 

Commissioner for 3F-07, the subdistrict, which 

contains both the existing Edmund Burke School 

property and the currently vacant property for which 

the Burke School now seeks a special exception in 

order to expand its student population and its faculty 

population and construct a new additional school 

building. 

  I want to start by showing you some things 

on this large map, and we would like to enter this as 

an exhibit.  We have one copy in this format and we 

can provide other copies in a digitized PDF format or 
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we can try to print from that PDF format. 

  CHAIR GRIFFIS:  Yes. 

is -- 

  CHAIR GRIFFIS:  However it is, you have to 

submit 20 copies into the record. 

  MR. DENNIS:  Of this size? 

  CHAIR GRIFFIS:  I would rather not that 

size, actually. 

  MR. DENNIS:  Okay. 

  CHAIR GRIFFIS:  11 by 17 would be terrific 

if you have PDF that can be produced, but let's not 

waste time with that.  Just know that's your 

responsibility. 

  MR. DENNIS:  Will do. 

  CHAIR GRIFFIS:  The OZ can do it.  Can we 

have somebody assist him and move this map forward?  

I'm not concerned about copies right now.  I think 

that's good.  I think we have enough available seats, 

but it's going to be problematic to point to and 

actually understand this one. 

  MS. PERRY:  We have some small maps for 

the BZA to follow along with. 

  CHAIR GRIFFIS:  Just keep rolling. 

  MR. DENNIS:  Okay. 
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  CHAIR GRIFFIS:  And when you get done with 

the staff, they can come on down. 

  MR. DENNIS:  What this map is attempting 

to show is the residential areas in yellow and the 

institutional areas are in the purple.  The green area 

at the top is Soapstone Valley Park, which does not 

connect to Rock Creek.  The green area at the south, 

which runs across Connecticut Avenue, is Melvin Hazen 

Park, which does connect to Rock Creek Park. 

  Because of these two parks on both the 

north and the south, there is effectively no north 

south movement across this neighborhood.  It's all 

necessarily within the neighborhood.  In fact, the 

only points of access into this inner neighborhood are 

Linnean Avenue off Tilden, 29th Street off Tilden and 

Upton Street off Connecticut.  Those are both the 

entrances and the exits for this neighborhood.  If you 

will, there are minor opportunities along the alley 

system, but that is not really supposed to be used for 

the primary entrance or exit. 

  It is one of the most unusual residential 

neighborhoods in the city.  In fact, in some ways, it 

may be unique, because it is so constricted and 

confined by the neighboring institutions.  This entire 

property is Hillwood.  The Netherlands Embassy is 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 312

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

there.  The Beene School of Music is here.  Howard Law 

School is there.  The Embassy of Kuwait, a Polish 

property, the Indonesian Ambassador's residence, the 

Czech Embassy, Czech Ambassador's residence, a Chinese 

facility, the Hungarian Embassy and Zaire. 

  So the neighborhood is ringed by these 

institutions.  We have, as has been observed many 

times, a complicated alley system.  This is the now 

notorious one way dead end alley that runs behind the 

six townhouses on the north side of Upton.  This is 

the alley that comes from Van Ness down and makes a 

slight bend before it reaches Upton.  This is a 

similar alley that runs from Upton, again a slight 

bend down to Tilden, and there is a third alley that 

comes off VZ Terrace, again a slight bend down to Van 

Ness.  But what you need to remember is that there is 

simply no movement across the neighborhood that 

surrounds this smaller residential area. 

  The ANC's report on the present Burke 

School Application is lengthy and intentionally 

detailed as the Burke School Application raises a 

number of troubling or complicated issues.  Rather 

than repeat to you the key provisions of a document I 

am confident you have read, I would prefer to respond 

to some of the submissions that have been received for 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 313

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the record, in this case, since your first hearing on 

July 15th. 

  The loading dock question is highly 

technical, and there may be applicable precedents that 

will ultimately control your discretion on this issue. 

 Counsel for the Burke School are forced to rely on 11 

DCMR 2205.2 in seeking to exclude from the gross floor 

area calculation enough square feet to bring the 

proposed new building below 30,000 gross square feet. 

  Unfortunately, that provision contemplates 

either a gasoline service station, designated parking 

spaces or other loading facilities, and none of these 

exist at the ground floor level of the proposed Burke 

School building.  There is no proposal that Burke 

School might operate a gasoline service station.  The 

so-called parking spaces are not really parking spaces 

or any driveway in the District of Columbia could be 

composed of a series of parking spaces, and no other 

loading facility is contemplated.  This forces a 

logical conclusion that Burke School must provide a 

loading facility for its proposed new building, 

because the building is larger than 30,000 gross 

square feet in size. 

  The September 22nd memorandum from Bowie 

Gridley Architects is inadequate as it fails to 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 314

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

separate out the gross square feet assigned by the 

architects to each of the four asserted permissible 

exclusions.  This makes it impossible for the BZA to 

conclude that any one of the exclusions might be 

permissible even though others are not, but it would 

appear that all of the claimed exclusions may, in 

fact, be invalid. 

  Despite this inherent defect in Burke 

School's presentation of the information requested by 

the BZA on July 15th, the definition of parking space 

found in 11 DCMR 199.1 makes it virtually impossible 

that Burke School could validly exclude any claimed 

area for parking on the ground floor level of the 

proposed project, except the three sites proposed for 

the Burke vans. 

  Parking space, "An off-street area 

accessible and of appropriate dimensions to be used 

exclusively for the temporary parking of a motor 

vehicle."  The Zoning Regulations do not define the 

term queuing lane, a term used in Chapter 23 of the 

Zoning Regulations in 11 DCMR 2304.1, but logically a 

queuing lane and parking space are functionally 

different as otherwise, the definition of a parking 

space would not contain the word exclusively. 

  Part of what the Burke School architects 
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attempt to exclude from their calculation of gross 

square feet are queuing lanes, not parking spaces.  

Queuing lanes, whatever their size may be, are not 

within the list of items in 11 DCMR 2205.2.  There is 

simply no wiggle room on this issue. 

  Unfortunately, in order to create a 

loading facility at the only location where Burke 

School has proposed to locate one, Burke School would 

forego three otherwise required parking spaces, which 

would require a special exception from parking spaces 

nonresidential under 11 DCMR 3104.1.  You have the 

power to grant such an exception under 11 DCMR 2108, 

but in order to do so, you must make a careful 

analysis of parking conditions in the neighborhood of 

Burke School under 11 DCMR 2108.3(d). 

  Nothing submitted into the record to date 

by Burke School would support such an analysis.  

Eliminating the three parking spaces for the loading 

facility might go behind the proposed new building, 

would also force the relocation of the three Burke 

School vans, and it is likely that they would again 

become intrusive along the public alley behind the 

present Burke School building.  The planned location 

of these vans may itself be a zoning issue if they 

cannot fit within parking spaces 9 feet x 19 feet, and 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 316

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

would thus require the configuration of the parking 

area behind the existing Burke School building to 

create three slightly larger spaces reserved for the 

van parking. 

  Finally, I would like to direct your 

attention to several provisions in the Zoning 

Regulations that I believe suggest how an answer to 

the rear yard issue can be most logically arrived at. 

 We should perhaps start by determining how many 

corners the Burke School's vacant lot fronting on 

Connecticut Avenue has under the Zoning Regulations. 

  11 DCMR 199.1 does contain a definition of 

"lot, corner," which suggests that a corner should be 

a point where two streets or alley come together at an 

angle of between 45 degrees and 135 degrees. If this 

definition is applied to the Burke School property, 

that lot has four corners, not five as counsel for 

Burke School has argued.  The slight bend in the 

public alley creates an angle significantly greater 

than 135 degrees. 

  If the BZA disagrees with this approach, I 

believe it will be useful for you to spell out with 

some specificity which other provision in the Zoning 

Regulations you rely on in reaching a different 

conclusion.  Your earlier Sunrise Order No. 167168, 
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does not compel a different result.  That order states 

on page 13, "The Board notes that the subject lot has 

more than the usual four sides and hence, it's shape 

is highly irregular." 

  Only after making this determination did 

you determine that the Zoning Administrator could 

properly have found that one of the five sides of the 

Sunrise property directly parallel to Connecticut 

Avenue might be viewed as the rear yard.  If the Burke 

School lot has four sides, which is the maximum number 

of sides you can have if there are only four corners, 

then your Sunrise Order is simply inapplicable, and 

Burke School's vacant lot must still have a rear yard 

somewhere, and there are only two possibilities for 

the location of such a rear year, either next to the 

Brown Brothers Apartment Building, which would force 

an unanticipated setback along that property line or 

along the public alley, which is where many of us have 

believed all along the rear yard will really be. 

  If that is where the highly mobile rear 

yard settles down and decides to be, then we get to 

the equally interesting question of the proposed 

pedestrian bridge and whether it creates an 

impermissible obstruction.  Counsel for the Burke 

School have suggested that the pedestrian bridge might 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 318

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

be viewed as an accessory structure. 

  Within certain quite specific parameters, 

it is possible to have an accessory building in a rear 

yard under 11 DCMR 2500.2, except that under 11 DCMR 

2500.4, such an accessory building may not be more 

than one story or 15 feet in height, and under 11 DCMR 

2500.7, that height must be measured "from the 

finished grade at the middle of the side of the 

accessory building that faces the main building to the 

highest point of the roof of the building." 

  An accessory building must not have a roof 

more than 15 feet from the finished grade.  In other 

words, a pedestrian bridge designed to leave a space 

16 feet high underneath it and designed to be several 

feet high is, per se, in violation of 11 DCMR 2500.4, 

because it cannot qualify as an accessory structure.  

There is no other logical way to read these provisions 

in tandem. 

  If the proposed pedestrian bridge is not 

an accessory structure, and I believe we have shown 

that it cannot be, then it becomes an obstruction 

within a required rear yard on a lot with no more than 

four corners.  As the ANC noted in its original 

report, the BZA may not grant a special waiver from 

the rear yard requirement, except in a C-3 or C-4 
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District, and the Burke School's vacant lot is in 

neither zoning category. 

  The relief that Burke School would need 

can only be given as a variance, and Burke School has 

not requested such relief or made any arguments that 

would justify the granting of such relief.  There is 

no "extraordinary or exceptional situation or 

condition of a specific piece of property," which 

would result in "peculiar and exceptional practical 

difficulties to or exceptional and undue hardship upon 

the owner of the property" as required by 11 DCMR 

3103.2. 

  One way or another, I submit this BZA must 

comment on the pedestrian bridge, especially under the 

theory of Levy versus District of Columbia Board of 

Zoning Adjustment, 570 Atlantic 2nd, 739 D.C. Court of 

Appeals (1990), which appears to be the only case to 

date involving a pedestrian bridge and the authority 

of the BZA, and was a case in which the court stated 

"We conclude that the BZA mistook its lack of 

authority to approve the proposals for a lack of 

jurisdiction to assess the impact of the proposals on 

the surrounding neighborhood in its review." 

  We hold that the Board's failure to 

consider the effects of proposed street closings, 
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pedestrian bridges and relief from height 

restrictions, rendered its findings inadequate and 

legally insufficient.  The Board's exclusion of these 

considerations from its analysis owing to an erroneous 

interpretation of its jurisdiction left unaddressed 

material issues contested by the ANC and other 

neighborhood residents to be sure that the Levy case 

arose in the context of the Campus Plan approval 

decision by the BZA at a time when the BZA still had 

such authority, but the broad test this BZA must use 

to justify a special exception for a college or 

university is virtually identical to the broad test 

you used to justify a special exception for a private 

school. 

  Others will speak to you in more detail 

about traffic issues and the various objectionable 

conditions, which residents in the neighborhood around 

Burke School believe the proposed expansion and 

granting of a special exception would create.  ANC-3F 

has retained outside counsel to assist in our analysis 

of the several violations of the Zoning Regulations 

that the proposed building would create, and nothing 

submitted by Burke School since July 15th requires any 

revision of our conclusion that several zoning 

violations would exist were the building to be built 
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as presently designed.  Thank you. 

  MS. PERRY:  If Mr. Dennis will for a 

minute on the map, I would like him to point out the 

site of Intelsat, the start of the commercial district 

on Connecticut Avenue and UDC.  That is Intelsat, 

which is the building we talked about earlier with the 

Burke Traffic Plan, and the front of that area is all 

park land and trees. 

  MR. DENNIS:  Within a fence. 

  MS. PERRY:  Intelsat Park.  UDC is right 

there and the start of the commercial district is on 

the other side of VZ Terrace, which is -- 

  MR. DENNIS:  It's actually -- 

  MS. PERRY:  It's up further. 

  MR. DENNIS:  No, it starts here. 

  MS. PERRY:  That's VZ. 

  MR. DENNIS:  The commercial? 

  MS. PERRY:  Yes, that starts the 

commercial district just to clarify. 

  CHAIR GRIFFIS:  So on the right side, that 

is indicated by the graphic as residential.  Is that 

correct? 

  MS. PERRY:  That's correct. 

  CHAIR GRIFFIS:  Isn't that what you just 

pointed to as the commercial district? 
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  MS. PERRY:  No, commercial is on the other 

side of Van Ness.  Where is it?  Let me just -- 

  MR. DENNIS:  The commercial was not 

separately colored. 

  MS. PERRY:  This is the commercial, the 

start of the commercial.  This is Van Ness here. 

  CHAIR GRIFFIS:  Okay.  So some of the 

yellow is actually commercial? 

  MR. DENNIS:  The commercial goes as far 

back as the alley. 

  CHAIR GRIFFIS:  Okay. 

  MS. PERRY:  This is the Van Ness Complex. 

  CHAIR GRIFFIS:  Understood. 

  BOARD MEMBER ZAIDAIN:  And what is that 

you're pointing to? 

  MS. PERRY:  What? 

  BOARD MEMBER ZAIDAIN:  What is that?  You 

say it's commercial, but what is it specifically? 

  MS. PERRY:  It is a bank building. 

  BOARD MEMBER ZAIDAIN:  A bank? 

  MS. PERRY:  It's a bank on the corner and 

there is offices upstairs, and I think Office of 

Planning referred to a nursing school in there called 

BMT that has 350 students.  This is the Doug Jamal 

Building and it's the site of the infamous service 
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phase, the service phase. 

  BOARD MEMBER ZAIDAIN:  All right. 

  CHAIR GRIFFIS:  Yes, it's the pretty 

building for our Board's -- 

  BOARD MEMBER ZAIDAIN:  Let's wrap up two 

fun issues right into building.  Okay. 

  MS. PERRY:  And in that Doug Jamal 

Building are a couple of little restaurants.  There is 

a Taco Bell and a Kentucky Fried Chicken. 

  CHAIR GRIFFIS:  Okay. 

  MS. PERRY:  My name is Karen Perry and I 

am the co-commissioner appointed by our ANC to discuss 

the Burke School.  My single member district includes 

Van Ness.  Much of the testimony today from NULS and 

others will deal with traffic and parking, so I will 

deal with the Ward 3 Plan and some of the other issues 

and objectionable conditions raised by our 

constituents. 

  However, in regard to traffic, I just want 

to clarify something I raised at the last hearing 

regarding the Van Ness Kiss and Ride.  I spoke this 

morning with both Elissa Hill and Philip Scales, both 

from Metro.  It appears Burke does not have permission 

to use the Kiss and Ride as a parent drop-off site.  

Metro has restrictions on the use of their sites, and 
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they consider this practice at Van Ness an 

inappropriate land use since the Kiss and Ride area is 

exclusively for persons arriving or departing via 

Metro. 

  I should also note that I attended the 

public meeting of the Ward 3 Private School Task Force 

set up by council member, Kathy Patterson.  All the 

private schools that attended agreed they needed to 

work harder with their residential communities to 

become better neighbors.  It was nice to hear from 

several private schools, such as Sheraton, that they 

postponed their BZA hearing in order to meet with 

neighbors and deal with their BZA violations, and to 

hear from Georgetown Day and the International School 

and others that are setting up or considering 

auxiliary campuses in order not to further burden the 

neighborhoods that are hosting them, and how More was 

designing a new building that would not look 

institutional and would fit in with the age and the 

surrounding residential community. 

  When the ANC decided to oppose this Burke 

School expansion, they knew they faced an uphill climb 

with the BZA.  First, because it was a school.  

Second, because it was an existing institution.  No 

one at the ANC meeting denied that Burke was a good 
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school.  No one denied that Burke gives scholarships 

and no one denied that Burke does community work, but 

those were not the issues before the ANC nor are they 

the issues before the Board today. 

  The issue is whether Burke can truly 

contain the car traffic, buses and parking problems 

associated with its daytime and evening events that 

have plagued the neighborhood for years, not just when 

an application is before the BZA and parents know that 

a test is being conducted, and whether there are other 

objectionable conditions. 

  What residents have told the ANC is that 

Burke is not a good neighbor and that the neighborhood 

cannot take the expansion of another institution on 

small residential streets with a limited, if not 

existent, Greek system of streets.  This residential 

neighborhood is truly at the breaking point for those 

residents who wanted an urban life, but bought their 

homes on residential streets. 

  One of the primary purposes of zoning is 

to ensure residents, whether they buy into an R-1, R-2 

or R-5 Zone, stability and protection.  Property 

owners rely on zoning to ensure that their property 

values will not plummet by projects that change the 

character of a neighborhood, and they need zoning to 
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restrict noise pollution, commuter traffic and land 

use density to maintain their healthy residential 

neighborhoods. 

  Through special exceptions and variances, 

residential properties on Upton Street became 

institutions.  The institution -- 

  CHAIR GRIFFIS:  Ms. Perry, can I interrupt 

you for a quick moment? 

  MS. PERRY:  Yes. 

  CHAIR GRIFFIS:  This is a real dense 

written submission you have and it seems like you're 

just reading it at this point.  Do you want to 

highlight the aspects here? 

  MS. PERRY:  Okay.  There is a lot of 

residential uses, it has been pointed out. 

  CHAIR GRIFFIS:  Yes. 

  MS. PERRY:  And our ANC is asking you not 

just to spot zone a building, but it's asking you to 

take all of the new Burke expansion into consideration 

with the other institutions that are already in the 

neighborhood.  And I think I gave you an attachment 

there that shows what we are already facing.  And if I 

may, Howard Law is from early a.m. to midnight, seven 

days a week.  They have 532 staff faculty and 

students.  They have over 200 events per year that 
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they host. 

  The Levine School of Music is open from 

9:00 a.m. to 9:00 p.m., except performances that can 

end at 10:30 p.m. with 1,500 students and a staff and 

a daily cap of 800 people.  They also have Saturday 

and Sunday performances.  The Hillwood Museum has 325 

operating days at 250 visitors per day for a total of 

81,250 visitors a year, and 10 Sunday afternoons and 

16 evening educational sessions.  These are all on 

Upton Street. 

  The Netherlands Chancery and Office 

Complex with about 150 staff also has unlimited 

events.  UDC has over 5,500 students with unlimited 

events, and Burke currently has many afternoon school 

and weekend and evening events, and the proposed new 

building will also add a theater that will increase 

institutional activity on weekends and in the evening. 

  And while the Office of Planning has 

stated that the Burke Building will have frontage on 

Connecticut Avenue, its entrance is really at the 

corner and partially fronting on Upton Street, so this 

building is not totally oriented towards Connecticut 

Avenue.  It's really facing the residential 

neighborhood across the street, which consists of 

Tilden Gardens. 
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  And contrary to what OP has said, this is 

not a mixed use or commercial area.  According to the 

tax rolls, the townhouses next to the subject site are 

mostly owner occupied, though there are some home 

occupation certificates.  And then I went on to talk 

about the Ward 3 Plan and the fact that we do not want 

to see more townhouses destroyed. 

  The Office of Planning also reported that 

the Generalized Comprehensive Plan notes that many 

city neighborhoods also include integral commercial 

institution uses that contribute to their character 

and they cite public facilities and schools, etcetera, 

and that these uses must be protected, stabilized and 

improved. 

  However, the Ward 3 Plan interprets the 

Comprehensive Plan's more general objective and 

policies and is silent only when admission means that 

the Comprehensive Plan statement is applicable without 

qualification to the ward.  In this case, the Ward 3 

Plan is not silent.  It specifically states that there 

are a large number of institutional uses in Ward 3.  

Many of these facilities have structures that are in 

exception to the neighborhood's land use or do not 

conform to the underlying zoning.  The compatibility 

of these uses must be maintained, expansion carefully 
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controlled, changes to neighborhood related uses 

encouraged and conversion to other nonconforming uses 

prevented. 

  Also, in the Comprehensive Plan, the 

entire length of Connecticut Avenue was designated as 

a special street under the Lawthon Plan even though 

it's not part of the historic part of it, and it also 

says that it's low in scale and that the design of the 

street is housing with low commercial shopping centers 

at intervals. 

  Residents have indicated that they cannot 

find any other residential street in this city that 

hosts as many institutions.  Because of the special 

exceptions and because Burke razed the townhouses in 

1983 to create a gym, there will only be six 

townhouses left on the north side of Upton Street, in 

essence, changing the underlying zoning of this R-2 

neighborhood nor can residents find in other 

residential neighborhoods that already has three BZA 

instituted committees to deal with mitigating measures 

from the activities at Hillwood, Howard and Levine, 

which by a BZA condition provides membership to the 

Edmund Burke School. 

  Residents jokingly say that when you 

purchase a home in this neighborhood, the realtor 
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should assign you to an institutional coordinating 

committee.  And we go on to say that neighbors have 

become reticent to even attend these meetings, because 

we have been unable to get compliance with either the 

Howard Plan, the Burke Plan from DCRA or the Levine 

Plan. 

  The expansion of Edmund Burke will tip the 

fragile, delicate balance that already exists between 

residential and institutional uses and will further 

degrade the quality of life for residents in an area 

choked by traffic congestion and institutional 

activity.  The Burke site is small.  Even with the 

proposed expansion, it is three quarters of an acre. 

It is an unforgiving site with no room for error, and 

I believe I provided you with a comparison of what 

other schools in northwest Washington have in the way 

of acreage per student. 

  That has added to the strain between the 

neighborhood and Burke.  Many of Burke's activities 

cannot be contained on the site and the neighborhood 

has become an extension of Burke and Burke's campus 

with students in the neighborhood all day.  And what 

one person finds objectionable, others might not, but 

currently, Burke is using our neighborhood streets for 

jogging courses.  The park across from Intelsat is 
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being used by the track team.  Every piece of green 

space we negotiated in BZA orders, including the 

Howard Campus Plan, which the "playing field" that 

Burke is using is a violation of Howard's Campus Plan. 

 It is shown to this BZA as landscaped lawn. 

  The Intelsat Park was supposed to be a 

park, is a buffer from Intelsat to the residential 

neighborhood on the other side of it, and that is now 

being used for track and field classes.  I should make 

a note that the playing field is opposite the R-1-A 

neighborhood, the most restrictive of all the zoning 

areas. 

  Even if Burke is granted the expansion, 

the site will not be able to contain Burke's 

activities and the students will still not have a 

cafeteria or outdoor recreational facilities, and the 

neighborhood will still be part of Burke's open campus 

programming. 

  And then I talk about the Howard 

condition, which is a little bit different than the 

way OP crouched it.  The conditioned flows that OP 

quoted, that outdoor events that cause excessive 

noise, with the exception of graduation, is what OP 

cited as one of the operating conditions for Howard.  

But this condition flows from the summary of evidence 
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BZA accepted into evidence. 

  It states under evidence in number 8 that 

"No athletic or comparable athletic facilities were 

planned, and that the primary outdoor activity 

consists of people studying and meeting on the grounds 

of the law school."  And in the 1997 Campus Plan, it 

says on page 18, "There is no athletic program 

requirement for the school of law and no athletic 

activities take place on the west campus." 

  But none of these things would really be 

an issue if Burke had a site large enough to 

accommodate its activities.  We wouldn't need all 

these different operating conditions to deal with 

traffic, mitigating plans, what ifs, what if this 

loading dock?  If this site were larger, we wouldn't 

be having to talk about all these ifs. 

  There is an important saying in the legal 

business that when it's coming before a court of a 

Government body to ask for something, an individual or 

an entity must have clean hands and credibility in 

this case is important.  The over-enrollment has been 

blamed on a one year blip in 1997, but that 

explanation does not coincide with the September 13, 

2000 school dispatch's section of the Northwest 25 
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Current written by Burke which reads "Ninth grade 

picks up the most new students of any grade in the 

school with the class almost doubling in size to 54.  

I know it took time to adjust to Burke life, and it 

probably will for the new ninth graders, as well as 

the rest of the 60 odd new students in the school."  

So Burke continued to add new students to their school 

even though they were over-enrolled. 
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  And I talk about Burke being fined, but 

you have heard all of that before.  And then in 

closing, I would just say that there is a 

psychological precipe that says the best prediction of 

what people are going to do is to look at what they 

have already done, and you can read the rest of it.  

It's all detailed and in there. 

  CHAIR GRIFFIS:  And we will.  Good.  

Anything else?  Very well.  Board questions? 

  BOARD MEMBER ZAIDAIN:  I have a quick 

question. 

  CHAIR GRIFFIS:  Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  You reference a lot 

about Howard University and I'll be honest, I'm not 

real familiar with the law campus there.  Do they have 

residential buildings on Howard's Law Campus? 

  MS. PERRY:  No, not in the way it's here. 
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  BOARD MEMBER ZAIDAIN:  Okay.  So it's a  

satellite campus, so people -- 

  MS. PERRY:  It's the school of law, 

basically. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  MS. PERRY:  That's all it is. 

  BOARD MEMBER ZAIDAIN:  So I would assume 

that there are law students living somewhere in the 

surrounding neighborhood? 

  MS. PERRY:  We have law students living in 

Van Ness South.  There are some living in the 

Consulate. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  MS. PERRY:  There are some living 

downtown.  There are some all over the city. 

  BOARD MEMBER ZAIDAIN:  And I would assume 

some of them are commuters, too, right? 

  MS. PERRY:  Probably. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  MS. PERRY:  Howard has over 200 and 

something spaces and yet, they tell the ANC they do 

not have room for anything other than their senior and 

junior classes. 

  BOARD MEMBER ZAIDAIN:  Oh, okay. 

  MS. PERRY:  So everybody drives. 
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  BOARD MEMBER ZAIDAIN:  Or takes the Metro. 

  MS. PERRY:  I wish. 

  BOARD MEMBER ZAIDAIN:  Okay.  Thanks. 

  CHAIR GRIFFIS:  Ms. Miller. 

  BOARD MEMBER MILLER:  Does the ANC object 

to Burke's use of Howard University's green space for 

athletics? 

  MS. PERRY:  The ANC has never voted on 

that.  This came up in the Burke Plan two years ago.  

We voted on the Howard Campus Plan back in 1997.  It 

came to this Board in '97 or '98. 

  BOARD MEMBER MILLER:  Okay.  You seem to 

be testifying that way and I wanted to clarify. 

  MS. PERRY:  Well, I think we find it as -- 

I think our ANC from past experience, we do not 

believe that institutions should violate either their 

Campus Plan or their BZA agreements or they should 

come back to the neighborhood and to the Board to seek 

changes in their orders. 

  BOARD MEMBER MILLER:  In general, is there 

an adverse impact on the residents? 

  MS. PERRY:  There is to some of the homes 

across the street from the Howard playing field, and 

that side of Upton Street has no sidewalk after you 

pass the houses.  So, basically, the students are 
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jogging in the street. 

  BOARD MEMBER MILLER:  And it sounds like 

the ANC does have a bad opinion about students being 

in the street or on the sidewalks? 

  MS. PERRY:  No, I -- 

  BOARD MEMBER MILLER:  Where can the 

students be that the ANC doesn't have an objection to? 

  MS. PERRY:  I disagree with that.  I think 

it's a safety feature with Upton Street being 32 feet 

wide and cars in both directions and cars parked on 

both sides.  It's a very, very narrow street.  And 

when you have students and stuff walking and jogging 

in the streets with the corners and the curves, it's a 

safety feature.  You know, it's a matter of safety for 

the students.  It's not a question of the ANC 

objection to students in the neighborhood. 

  BOARD MEMBER MILLER:  Is there a safe 

place for the students to be outside? 

  MS. PERRY:  On Burke's campus or? 

  BOARD MEMBER MILLER:  Well, in general.  I 

mean, I'm hearing testimony that certain people object 

to Burke students being on the sidewalk or being in 

the street or going to a restaurant. 

  MS. PERRY:  I haven't heard that.  I have 

not heard anybody say that they object to students 
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going in the restaurants or being on the sidewalk. 

  CHAIR GRIFFIS:  Go ahead, answer the 

question. 

  MS. PERRY:  I mean, I have not heard that. 

 Nobody has come to the ANC. 

  BOARD MEMBER MILLER:  And what is the 

ANC's position then?  What is the problem with the 

Burke students? 

  MS. PERRY:  The ANC is not taking a 

position on the Burke students.  We have taken a 

position on the application before us. 

  BOARD MEMBER MILLER:  I guess, well, what 

is the incremental impact then of the addition and the 

increase in the cap that the ANC has a problem with, 

separate from traffic? 

  MR. DENNIS:  The use of the Howard Law 

School playing field creates a noise problem. 

  BOARD MEMBER MILLER:  Noise? 

  MS. PERRY:  For the homes across the 

street. 

  BOARD MEMBER MILLER:  Is there -- 

  MR. DENNIS:  For the homeowners across the 

street. 

  BOARD MEMBER MILLER:  Do you see an 

incremental impact from that, from the 30 more 
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students? 

  MS. PERRY:  It's not -- 

  BOARD MEMBER MILLER:  In general as it 

exists now? 

  MS. PERRY:  Howard has never -- the 

playing fields were never authorized in the Howard 

Campus Plan period, going back to 1974.  So I think 

for the homeowners that bought their homes thinking 

that they had a landscape law, they were shocked by 

the fact that they had baseball practice, athletic 

classes going on all day, and the noise that ensues 

from them in their neighborhood.  And I think you will 

hear testimony from residents that live opposite the 

school.  I know Ginger Worthington applied to the 

Board to have party status based on this one issue. 

  BOARD MEMBER MILLER:  Okay.  Use of the 

Howard University Campus though is not something that 

is going to change as a result of this application. 

  MS. PERRY:  I understand that. 

  BOARD MEMBER MILLER:  Is that correct?  

Okay.  What is the relevance of the comparison of 

Edmund Burke density per acre with other northwest 

Washington, D.C. private schools that you gave to us? 

 Is it your point that the greater the density, the 

greater the adverse impact on the neighborhood? 
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  MS. PERRY:  I think when a school doesn't 

have a campus where parents can pull in and drop off 

students and you have to use other residential streets 

for your pickup and drop-off plans, where students 

don't have lunch facilities, where students don't have 

green space or places to sit or places to go outside, 

it does pose more of a problem for -- 

  BOARD MEMBER MILLER:  Okay.  But that's 

not changing.  It's not like they are taking away a 

cafeteria or they are taking away green space. 

  MS. PERRY:  But they are not adding with 

the expansion either, and I think that's the point.  

If this expansion -- if Burke was to say all of our 

activities now with this proposed expansion, we're 

going to provide a cafeteria or the campus is going to 

be closed or students are going to be within, you 

know, the bounds of the school, I think it would pose 

less problems for the neighborhood. 

  BOARD MEMBER MILLER:  Well, see, that was 

the point I was trying to get to earlier.  It sounds 

like your position is that students shouldn't be able 

to leave the grounds of the school. 

  MS. PERRY:  I can't say that's the ANC 

position, because we did not take a position on that. 

 That issue did not even come up.  We did not discuss, 
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you know, closing the campus or making it an all Metro 

school. 

  BOARD MEMBER MILLER:  No, I just thought 

you just said -- 

  MS. PERRY:  Or whatever.  We didn't 

discuss those things.  So from an ANC perspective, I 

can't address it. 

  BOARD MEMBER MILLER:  That's fine. 

  CHAIR GRIFFIS:  Anything else? 

  BOARD MEMBER MILLER:  No. 

  CHAIR GRIFFIS:  Are any of the other 

schools on this list in your ANC? 

  MS. PERRY:  No. 

  CHAIR GRIFFIS:  Okay.  Just to clarify, 

you said that if any of these schools are based on the 

land, that you wouldn't necessarily be here, because 

the land would satisfy all your issues? 

  MS. PERRY:  From the ANC perspective, I 

can't answer. 

  CHAIR GRIFFIS:  Okay. 

  MS. PERRY:  Because we would have to hear 

the case that way. 

  CHAIR GRIFFIS:  Okay. 

  MS. PERRY:  I mean, you know. 

  CHAIR GRIFFIS:  I think your point is -- 
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  MS. PERRY:  You're asking me to testify 

personally. 

  CHAIR GRIFFIS:  Right. 

  MS. PERRY:  Versus ANC. 

  CHAIR GRIFFIS:  Right. 

  MS. PERRY:  I can -- 

  CHAIR GRIFFIS:  I think your -- 

  MS. PERRY:  You know, if you want me to do 

it personally, I can. 

  CHAIR GRIFFIS:  It's interesting though to 

look through all the cases.  We have heard from most 

of these schools and they were very controversial.  I 

had no idea they had such big campuses.  Mr. Etherly? 

  BOARD MEMBER ETHERLY:  Thank you very 

much, Mr. Chair.  Ms. Perry, thank you for your 

testimony and that of your colleague.  As always, your 

ANC is very thoroughly prepared.  I appreciate the 

additional submissions, in particular the one that the 

Chair was just referencing.  Three areas that I want 

to kind of talk a little bit about.  Let me deal first 

with some of the testimony that we have heard 

regarding, shall we say, the allegations of student 

impacts in the surrounding neighborhoods. 

  Has the ANC had occasion to either, well, 

of course, in relationship with this application, you 
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probably have discussed it, but have concerns been 

expressed to the ANC by residents regarding student 

intrusions into the surrounding neighborhood or 

impacts on some of the surrounding properties? 

  MS. PERRY:  Do you want to take that one? 

  MR. DENNIS:  I think that is one Karen 

Perry should answer, because I am relatively new on 

the ANC. 

  MS. PERRY:  Okay. 

  MR. DENNIS:  Since January. 

  MS. PERRY:  No residents have come to our 

ANC public meetings.  Because I am wearing a dual hat 

and I am also president of our Tenant Association and 

they know I am the ANC Commissioner, I have been 

approached by residents. 

  BOARD MEMBER ETHERLY:  Okay. 

  MS. PERRY:  In fact, I was the one who was 

out with the video camera, and I think Jodie Smolitz 

has the tape here if you want to see it. 

  BOARD MEMBER ETHERLY:  Okay. 

  MS. PERRY:  Where when I was trying to use 

the camera, filmed some of the Burke students. 

  BOARD MEMBER ETHERLY:  Got you. 

  MS. PERRY:  At our rear door. 

  BOARD MEMBER ETHERLY:  But in terms of 
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dealing with it actually in the context of the ANC? 

  MS. PERRY:  And it did come up at our -- 

from the ANC perspective, no.  It did come up at our 

tenant meeting. 

  BOARD MEMBER ETHERLY:  Okay. 

  MR. DENNIS:  It's not the kind of 

complaint that would normally come to the ANC outside 

the context -- 

  MS. PERRY:  Of the hearing. 

  MR. DENNIS:  -- of an application such as 

this. 

  BOARD MEMBER ETHERLY:  Okay, understood, 

understood.  Following up a little bit on my 

colleague, Mrs. Miller's, question.  When you 

reference some of the surrounding institutional uses, 

the piece that is of interest to me is the word that 

keeps coming back up is buffer, and the fact that as 

you begin to look at this area, and in particular the 

subject property, you're talking about the fight, so 

to speak, for lack of a less loaded word, to hold onto 

that buffer space. 

  Now, you heard testimony from the Office 

of Planning and you talked a little bit about it with 

respect to the orientation of the proposed 

construction, and as that orientation looks more 
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towards Connecticut Avenue, that lessens the impact, 

so to speak, on the immediate surrounding residential 

neighborhood. 

  What I want to ask is is there a level of 

acceptable development on this particular site for an 

institutional use?  Perhaps putting it more bluntly, 

if this thing were smaller, would that be more 

workable, or is it the ANC's position that from an 

institutional standpoint, we have reached the 

saturation point as it relates to this immediate 

community, and you just simply cannot support any 

further institutional encroachment? 

  MR. DENNIS:  Let me give a quick 

preliminary answer to that.  The student impact on the 

neighborhood is primarily in the form of the students 

who wander up and down the alley, particularly at 

lunch time when they are going to the fast food 

restaurants or the Giant or returning to the school.  

That is not likely to change because of the new 

building.  So I think the Office of Planning's 

arguments that the new building somehow repositions 

the school toward Connecticut Avenue are really not 

credible on that issue. 

  Similarly, and this was the point of some 

of my questions to Mr. Cochrane, the students who go 
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for athletic purposes down Upton Street to use the 

Howard Law School playing field are still going to be 

there.  That is not going to change if the new 

building is built.  The impact is not going to be 

diminished.  In fact, if the student population 

increases, the impact, if anything, is likely to be 

slightly greater. 

  BOARD MEMBER ETHERLY:  So the testimony 

would be the new building would, shall we say, 

increase that impact? 

  MR. DENNIS:  It does nothing to resolve 

the two impacts that cause the greatest irritation at 

the present time. 

  BOARD MEMBER ETHERLY:  Okay, okay. 

  MR. DENNIS:  Even though there is an 

alleged entrance on Connecticut Avenue, that is not 

the entrance from which the students emerge to create 

the problems in the neighborhood, and that is not the 

entrance that they are going to be using at lunch time 

or for athletic purposes. 

  BOARD MEMBER ETHERLY:  Okay, okay.  Thank 

you.  Thank you, Mr. Chairman. 

  VICE CHAIR HOOD:  Mr. Chairman? 

  CHAIR GRIFFIS:  Mr. Hood? 

  VICE CHAIR HOOD:  If I can just go down 
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that line a little more as my colleague was going.  

Ms. Perry, you mentioned about the cafeteria.  If the 

proposal goes through, and I guess if the applicant 

could maybe put a cafeteria in, and I understand it 

won't change the ANC's position on issues and things 

that occur within the neighborhood, but if they put a 

cafeteria in, then that may help those kids who, I 

guess, at lunch time they are cited as being out in 

the community doing other things and having a good 

time or whatever the case may be.  Maybe that would 

help them retain themselves in the school, on the 

school grounds at lunch time. 

  Is there an acceptance, which the ANC may 

be able to be in line with?  I guess, what I'm looking 

for, is there a point where we can have a coexistence? 

 I know you're at that point now, but a coexistence to 

the point where it may defer from cafeteria, if they 

have a cafeteria use on site and some other things, 

not to mention what is going on at Howard and other 

places. 

  MS. PERRY:  I think I would have to, on 

that question, address it not from the ANC 

perspectives, because that's not something that was 

discussed or we have heard from the neighbors on. 

  VICE CHAIR HOOD:  Okay.  Well, do it from 
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your personal. 

  MS. PERRY:  From my personal perspective, 

I think there -- 

  CHAIR GRIFFIS:  Actually -- 

  VICE CHAIR HOOD:  Well, wait a minute.  

You're testifying as? 

  CHAIR GRIFFIS:  Yes. 

  MS. PERRY:  I can't. 

  CHAIR GRIFFIS:  Let's keep it to the ANC. 

  VICE CHAIR HOOD:  Let me speak with the 

ANC. 

  CHAIR GRIFFIS:  Mr. Hood brings up an 

interesting point that you may want to bring back to 

the ANC for a position on it if there is time still 

while the record is open. 

  VICE CHAIR HOOD:  Yes. 

  CHAIR GRIFFIS:  But I think it's an 

important point. 

  VICE CHAIR HOOD:  Yes, I would prefer 

that, because I think your letter really brought out 

some issues, I'm sure, that affects everyone in that 

area.  So I am just wondering if there is a happy 

medium, and I guess that's what I'm looking for. 

  MR. DENNIS:  Mr. Griffis just made a very 

interesting suggestion.  We do have a meeting coming 
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up on October 21st. 

  VICE CHAIR HOOD:  Okay. 

  MR. DENNIS:  At which, I suppose, we could 

discuss the question of whether we wish to recommend 

that the Burke School become a closed campus.  We have 

not discussed that option and taken any position on it 

in the past. 

  VICE CHAIR HOOD:  Become a closed campus? 

  CHAIR GRIFFIS:  That means the kids 

wouldn't be able to leave. 

  VICE CHAIR HOOD:  That came from the 

Chair.  Okay.  And that's kind of where I was going 

with the cafeteria. 

  MS. PERRY:  Let me just clarify something, 

because -- 

  VICE CHAIR HOOD:  Not closed, can't do 

that. 

  MS. PERRY:  I also am home during the day 

and only go into the office a couple of days a week.  

Burke students are on Van Ness property and in the 

neighborhood, because they have free periods all day 

long.  So I think we would need to go back to the ANC. 

 We have to. 

  CHAIR GRIFFIS:  I want to go to that 

school, free periods all day long. 
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  MS. PERRY:  All day long.  They start at 

9:30 in the morning.  They start at 10:00 in the 

morning. 

  VICE CHAIR HOOD:  Yes, I need to go, too, 

Mr. Chairman.  We couldn't leave the building. 

  MS. PERRY:  We have students starting at 

10:00 a.m. in the morning on our property, so -- 

  CHAIR GRIFFIS:  Okay. 

  VICE CHAIR HOOD:  Let me just ask another 

question. 

  MS. PERRY:  I think if you're asking if 

there could be a happy medium, I think what we could 

do, and we don't have seven days to do it in, is raise 

it at our next ANC meeting, ask the residents that are 

here to come. 

  CHAIR GRIFFIS:  Right. 

  MS. PERRY:  And see if there are any happy 

mediums, as you want to put it. 

  CHAIR GRIFFIS:  Right.  And I will give 

you some direction on that, because Mr. Hood is 

bringing up some interesting points, but you need to 

be specific.  I mean, doing a referendum from the ANC 

on a closed campus or not, I don't think is going to 

be very successful in terms of how it will go into 

this special exception, because I don't know, but the 
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reaction I just heard from Burke, probably that 

wouldn't be acceptable. 

  But Mr. Hood is bringing up specific 

points of which are there areas within the new 

structure or the old that might be looked at for 

students to be during times, be it lunch time, be it 

break time, whatever it is.  I don't know what the 

reality is there, but you may want to look into it for 

suggestions. 

  MS. PERRY:  We can ask our residents. 

  CHAIR GRIFFIS:  Okay. 

  VICE CHAIR HOOD:  My next question, Ms. 

Perry, and I have asked this earlier of Mr. Ledderer, 

with all the mitigations, traffic mitigations that are 

put in place, has the community or the ANC seen any 

improvements? 

  MS. PERRY:  I have not.  What I have seen 

is we still have traffic and parents violating the 

agreements on Van Ness Street.  They have done it on 

Upton Street.  We have watched it.  Well, the Kiss and 

Ride is not supposed to be used, but all we have done 

is seen it shift from one residential street to, in 

some cases, another or block traffic in another area 

by using the entrance, by using the corner of 

Connecticut and Van Ness, which is a right turn lane. 
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 So we hear complaints from people who are bottle 

necked because of that and can't make the right turn. 

  VICE CHAIR HOOD:  Can I just ask, Mr. 

Chair, if it's in order, when you take the first issue 

back, could you take that back and see if anyone has 

seen any improvements, because I find it rather hard 

that DDOT has gone out there and they don't see -- 

  MS. PERRY:  I think that -- no, I think 

there have been improvements on Upton Street.  You 

know, I will say that, and I think -- 

  VICE CHAIR HOOD:  That's what I mean.  

Have you seen any honest improvements? 

  MS. PERRY:  Upton Street, yes. 

  VICE CHAIR HOOD:  Okay.  Thank you, Mr. 

Chair.  Thank you, Ms. Perry. 

  CHAIR GRIFFIS:  Any other questions from 

the Board? 

  BOARD MEMBER ETHERLY:  Very, very quickly, 

Mr. Chair.  Coming back to the ANC-3F resolution on 

page 5 in your second paragraph, there was reference 

to a State Department letter regarding encroachments 

or alleged encroachments on the part of Burke students 

on property that was being administered by the State 

Department.  Do you still have a copy of that letter? 

  MR. DENNIS:  Yes. 
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  BOARD MEMBER ETHERLY:  In your records?  

If you could provide that, that would be greatly 

appreciated.  Thank you.  Thank you, Mr. Chair. 

  CHAIR GRIFFIS:  Ms. Miller? 

  BOARD MEMBER MILLER:  I just have a couple 

of questions.  Ms. Perry, has the ANC been working 

with the DOT on any of the traffic solutions? 

  MS. PERRY:  No, not as an ANC.  We did 

meet with them, with the neighborhood when we 

expressed concerns with the plan, but we have not met 

with them since. 

  BOARD MEMBER MILLER:  Is that of your 

choice or have you been left out of the process? 

  MS. PERRY:  I think the ANC pretty much 

has been left out of the process. 

  BOARD MEMBER MILLER:  Did you make an -- 

  MS. PERRY:  We did when we had the initial 

meeting with Ken Laden, and I know some of his 

suggestions, I think, came out of some of our 

meetings. 

  BOARD MEMBER ZAIDAIN:  Are you referring 

to the Connecticut Avenue Transportation Study or are 

you talking about the project? 

  BOARD MEMBER MILLER:  I am just talking 

about this project, because Ms. Perry said there have 
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been improvements on some streets and not others, and 

I am just wondering if the ANC is communicating that 

to DOT and having some input on this. 

  MS. PERRY:  Well, I think the school year 

just started and we have been making notes, and I 

think when you hear from the neighborhood, you know, 

you'll get a different feel as to what -- it's kind of 

early right now.  You know, we don't have, 

unfortunately on the ANC, people to send out in the 

morning to 12 different sites to see what's going on 

at these different sites and to log in all of the, you 

know, violations we see. 

  BOARD MEMBER MILLER:  Okay.  And my last 

question is are there any aspects of the School 

Management Plan or the Neighborhood Enforcement Plan 

that the ANC supports? 

  MS. PERRY:  Do you want to address that 

one?  We didn't separate the plan.  You know, we 

didn't take it at our ANC meeting piece by piece by 

piece and divide it up as to what we liked, what we 

didn't like.  We took the project and listened to the 

testimony of the residents and the letters and emails 

that came in to us, as I'm sure you got letters. 

  BOARD MEMBER MILLER:  And when you say 

residents, how many residents come to those meetings? 
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  MS. PERRY:  Oh, the Burke meeting, I don't 

remember how many, but we had a packed room.  They 

kept adding chairs.  What would you say, over 300 came 

to our ANC hearing that night?  I'm guessing. 

  MR. DENNIS:  The room can't hold that 

many.  We may have had 80. 

  MS. PERRY:  About 100?  Phil is saying 

about 100. 

  BOARD MEMBER MILLER:  And they don't all 

testify though before you, do they? 

  MS. PERRY:  Well, no, but we had -- we 

went for about three hours, the testimony. 

  BOARD MEMBER MILLER:  Okay. 

  MS. PERRY:  Everybody getting about three 

or four minutes each, so most people -- a lot of 

people did testify. 

  BOARD MEMBER MILLER:  Thank you. 

  CHAIR GRIFFIS:  Anything else?  Mr. 

Zaidain? 

  BOARD MEMBER ZAIDAIN:  Just going back to 

your comment about the Transportation Study.  Has the 

ANC been involved with the Connecticut Avenue 

Transportation Study and the recommendations in it? 

  MS. PERRY:  Our ANC is the one who 

initiated -- 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 355

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  BOARD MEMBER ZAIDAIN:  Okay. 

  MS. PERRY:  -- the Connecticut Avenue. 

  BOARD MEMBER ZAIDAIN:  So you have had 

some dialogue with DDOT about the transportation 

issues? 

  MS. PERRY:  We have had not only dialogue. 

 We have had neighborhood meetings where the 

neighborhood has been invited in to meet with DDOT on 

it, on all of the draft summaries and all the draft 

reports. 

  BOARD MEMBER ZAIDAIN:  Okay.  Thank you. 

  CHAIR GRIFFIS:  Very well.  Mr. Feola, 

cross examination? 

  MR. FEOLA:  Thank you, Mr. Chair.  I just 

actually have one question.  At the public hearing 

that you just referenced, Ms. Perry, with the number 

of persons that testified -- 

  MS. PERRY:  At the ANC, you're talking 

about? 

  MR. FEOLA:  At the ANC. 

  MS. PERRY:  Yes. 

  MR. FEOLA:  June public hearing meeting.  

Was it a unanimous position of the community?  You 

talk about the residents have demanded. 

  MS. PERRY:  No, the neighborhood was 
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split. 

  MR. FEOLA:  So there were supporters 

there? 

  MS. PERRY:  There were supporters of the 

project.  There were detractors of the project. 

  MR. FEOLA:  Thank you.  That's all I have. 

  CHAIR GRIFFIS:  Thank you.  Does the NARDS 

party have any cross examination of the ANC? 

  UNIDENTIFIED SPEAKER:  No. 

  CHAIR GRIFFIS:  How about NULS?  We really 

should have worked on these acronyms.  Jay party, Van 

Ness Tenants?  Mr. Brown, no cross?  Is that 

everybody?  Very well.  Thank you very much.  We 

appreciate it.  Ms. Perry, it's always good to see 

you.  Let's move on then.  How are we doing?  All 

right. 

  We're going to go to Neighbors Allied for 

the Reasonable Development of Schools, at this point, 

which is a party in support of the application.  This 

is my anticipation in running through the clock now.  

Come forward.  Please, have a seat.  Get ready.  We're 

going to go through all the parties.  The parties are 

here and they have the largest requirement and 

responsibility in this.  So after the party in support 

presents the case, I will go to the parties in 
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opposition, and then we will start with the testimony 

of the persons in support and then the persons in 

opposition. 

  I can hear objections from the parties if 

they disagree with that, but I anticipate that we 

might be able to have all the presentations of the 

cases tonight, and then possibly some of the testimony 

or maybe split it over.  It seems like it might be an 

easier dividing of case presentation than testimony, 

but if there are strong objections, Mr. Feola? 

  MR. FEOLA:  Mr. Chair, we have no 

objection to that, but you had indicated about 7:30 

would be the limit of the Board's tolerance this 

afternoon or this evening, and given that NULS has 52 

minutes left plus questions and NARDS has 15 minutes 

plus questions, I wonder if we shouldn't see if the 

persons in support or in opposition would just be -- 

  CHAIR GRIFFIS:  Indeed. 

  MR. FEOLA:  As opposed to letting them 

just sit here the rest of the evening if they have 

other things to do. 

  CHAIR GRIFFIS:  Indeed.  Why don't we do 

that then?  We're splitting it up, but let me just say 

this.  Obviously, the ANC was not timed, and so that 

was the unknown question as we continue this.  We can 
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have this party in support present the case and then 

go to the persons in support, which would keep to our 

normal order, give testimony, and that would probably 

conclude it this evening. 

  MR. GELL:  Mr. Chairman, we were going to 

put one of the neighbors in opposition as part of our 

testimony.  She is going to have to leave, and we were 

going to do that even taking away from our 52 minutes. 

 This may make it impossible for her to stay long 

enough to give her testimony. 

  CHAIR GRIFFIS:  You're the next party to 

present in opposition.  Is that correct? 

  MR. GELL:  That's right, but if you take 

all of the neighbors -- 

  CHAIR GRIFFIS:  Fine, we're going to make 

it.  We got this party presentation.  We're going to 

do the persons' testimony.  They are each limited to 

three minutes.  I have a whole panel up here.  We'll 

go straight down, and then we're going to go.  We're 

going to call Mr. Gell and we're probably going to get 

through him, and then, boy, if we get energized, we 

may do even more.  But at that point, I think that's 

what we'll get to.  So without me wasting any more 

time, I need 15 minutes on the clock and we can go 

whenever you're ready. 
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  MS. KARAMBELAS:  My name is Deirdre 

Karambelas and I have lived on Upton Street for 10 

years.  I am also a Burke parent.  I represent 

Neighbors Allied for the Reasonable Development of 

Schools, and we did try to find a better name.  Since 

the BZA denied the school's application in 2001, Burke 

has made a much stronger and more consistent effort to 

be a good neighbor.  Traffic has been reduced.  The 

neighbors are kept informed of all events.  Many, you 

know, flyers at our doorsteps, all the news at the 

school, and the kids regularly pick up the trash on 

Upton Street. 

  I understand the girls' varsity soccer 

team has actually adopted Upton Street through the 

Adopt a Road Program, and I think that in the whole, 

the kids have shown themselves to be a very good 

neighbor, and these changes have gone a long way with 

most neighbors. 

  Although, the ANC report would have you 

believe that the overwhelming majority of Burke 

neighbors are opposed to the school's expansion, this 

is absolutely not the case.  We would like to submit 

80 signatures from the immediate neighborhood and a 

diagram.  Please, excuse me.  I didn't properly notice 

everyone.  It's only my inexperience. 
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  CHAIR GRIFFIS:  Do you have copies to give 

all the parties here? 

  MS. KARAMBELAS:  We made copies here. 

  CHAIR GRIFFIS:  Okay.  Can I give them to 

all the parties first? 

  MS. KARAMBELAS:  Okay. 

  CHAIR GRIFFIS:  And then we can take a 

look at it. 

  MS. KARAMBELAS:  Can we stop the clock 

while we do that? 

  CHAIR GRIFFIS:  No, it's your case. 

  MS. KARAMBELAS:  Okay.  Well, then I'll 

keep talking. 

  CHAIR GRIFFIS:  Yes. 

  MS. KARAMBELAS:  The green on the chart 

shows neighbors who are validated by their signatures 

on my petition as being in support of Burke's 

application.  The orange are people who have stated 

that they are, in fact, neutral.  This chart makes it 

clear.  Most people either support or are neutral to 

Burke's application, not opposed as the ANC and the 

neighbors in opposition would have you believe. 

  In fact, the neighbors on the south side 

of Upton and the north side of Tilden outnumber the 

opponents almost two to one.  Given this, I am really 
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puzzled by the ANC's negative, vehemently negative, 

language and the repeated claims by the neighbors in 

opposition that everyone is opposed to Burke. 

  Among those in opposition are the 

Consulate and the Van Ness South parties, and I want 

you to know that I spent less than an hour outside of 

the Consulate and the Van Ness Buildings the other 

day.  It was Sunday.  During that brief time, 10 

Consulate residents and about eight residents of the 

other Van Ness Buildings walked by.  Every person I 

asked to sign my petition signed it.  No one opposed. 

  And, in fact, many of the Consulate 

residents expressed surprise that their building was a 

party in opposition to Burke.  I believe that this 

brief exposure casts some doubt on the claim that most 

of these people in these buildings oppose the school. 

  I am also submitting a petition signed by 

24 of our business neighbors who have testified that 

contrary to the claims of our neighbors, the area 

businesses find Burke students to be very well behaved 

and, believe me, they welcome the revenue that the 

children bring them at lunch. 

  Many residents feel strongly that the 

expansion of this school is highly preferable to 

another apartment building, which would be more dense 
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on that lot.  Other residents express strong feelings 

that they want to support an educational facility.  

They enjoy the presence of the students and the 

school.  They have said very clearly that they like 

seeing the students in the neighborhood. 

  Now, our position in this matter is that 

Burke has been responsive to the needs of the 

neighbors.  We agree with the reports of the OP and 

the DOT and other representatives of the neighborhood 

will expand on these issues.  But briefly, we believe 

that the time has come to stop punishing Burke, stop 

turning a blind eye to the efforts of the school.  We 

think it's time to take a forward look at this 

proposal and time to start learning to live together. 

 Denise? 

  MS. COUTURE:  My name is Denise Couture 

and for five and a half years, I have been a resident 

of 2934 Upton Street, which is across the street and a 

little bit east of Burke.  I am not a Burke parent, 

but I, too, support Burke's application for expansion. 

  Our neighborhood is one that has a lot of 

commuter traffic in the morning, and I don't think 

it's fair to hold Burke accountable for traffic 

congestion that has nothing to do with the school.  

Many commuters use our neighborhood looking for 
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shortcuts and ways to bypass traffic jams.  Burke's 

cars represent only a tiny percentage of the vehicles 

that come through the neighborhood. 

  That notwithstanding of the institutions 

of Upton Street and nearby, Burke has taken the lead 

in proposing and implementing measures to improve 

traffic congestion in the neighborhood.  I think we 

should recognize the steps that Burke has taken that 

are having a noticeable and positive impact. 

  For one, Burke's Voluntary Traffic 

Management Plan has significantly reduced the impact 

of its traffic, and the proposed building's private 

driveway and two level below ground garage will 

improve the parking and situation more, in my opinion. 

  At the beginning of this process four 

years ago, I spoke out against Burke's desire to 

expand and I have changed my mind for a number of 

reasons.  One is when my own son started kindergarten, 

I quickly realized how great the need is for good 

schools in Washington, whether they be private, 

charter, public, whatever.  We need more options.  We 

need better options, and improving educational 

opportunities in the city is something I want to do, I 

want to support in any way I can, and that is one of 

the main reasons I have gotten involved with the Burke 
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expansion even though I have no kids there. 

  I also saw that Burke has tried to work 

hard with the neighborhood in a constructive and 

cooperative manner and has created a good plan that I 

believe has strong enforcement measures, which merit 

support.  Another reason I changed my mind is that 

Burke's Voluntary Traffic Plan has made a big 

difference.  I also work a lot out of my home as a 

freelance writer and a documentary film maker, and I 

spend a lot of time observing what is going on on the 

street, and I have seen a major significant reduction 

in traffic volume and congestion on Upton Street since 

Burke implemented the Voluntary Plan a year ago. 

  Finally, I support Burke, because I have 

found the school administrators to be very accessible 

and responsive.  There were a couple of times that I 

had an issue and the school dealt with it right away, 

and I would much rather work with school 

administrators than an apartment complex bureaucracy 

and, in fact, I agree with OP and DDOT's conclusion 

that Burke's proposal is likely to cause fewer 

problems than a by-right development without Burke's 

Traffic Development Plan.  Time for Jeanne? 

  Okay.  Okay.  I will try to wrap this up. 

 To have a say in this whole process, I became a 
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member of BNAC and as a side I would like to say, note 

for the record, that I found the ANC's 

characterization of that group to be wrong and 

insulting.  The school listened hard to what I and 

other BNAC members had to say, and I think that we 

played a very important role in shaping the plan that 

we have in front of us today. 

  I think Burke's shuttle has reduced 

traffic.  I think they have done a lot of things that 

have helped.  I also love the idea that they give 

incentives for families to take the Metro.  That's 

great and I love seeing the kids out there. 

  I happen to be a Washington International 

School parent at the Georgetown Campus, and I 

unfortunately do have to drive my son to and from 

school, and there are a number of rules that we have 

to follow as parents in that neighborhood, and what I 

have found is that the first person to chastise a 

parent who is doing something wrong are the other 

parents.  There is a lot of enforcement amongst the 

parents, and we don't even have financial 

disincentives about breaking the rules. 

  And I would like to conclude by saying 

that I, too, have been disturbed that the neighborhood 

has been characterized as being almost entirely 
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opposed to the Burke expansion and that just isn't 

true, and I hope that you understand that those 

opposed to Burke don't speak for the entire 

neighborhood, and that you will take all of this into 

consideration when you decide, and that you will 

decide in favor of Burke.  I tried to speak fast.  

Sorry. 

  UNIDENTIFIED SPEAKER:  Okay. 

  CHAIR GRIFFIS:  Seven minutes. 

  MS. LONG:  My name is Jeanne Long, 3939 

Van Ness Street.  I attended many of the Board 

Neighborhood Advisory Committee meetings and I want to 

talk about the Compliance and Enforcement Plan.  Plan 

elements were discussed and debated over a number of 

meetings, and the plans reflect recommendations made 

by BNAC members that tried to address major 

neighborhood concerns. 

  Burke has presented a detailed plan that 

includes incentives, guaranteed accountability and 

unprecedently stiff penalties for failure to control 

the traffic or for violation of the enrollment cap.  

The main points, there is a very strong incentive.  

The plan proposes that the increase in the enrollment 

cap to 320 requires four consecutive quarters of 

successful traffic performance.  That would make a 
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difference. 

  All parents must sign a contract agreeing 

to obey the school's traffic regulations.  Violators 

are subject to increasing sanctions up to and 

including not being asked to come back the next year. 

 There will be regular human and video monitoring.  

And there has been some talk about the committee.  

There will be a committee to evaluate, and that will 

provide quantitative and qualitative evaluations of 

performance, which I think is good.  The proposed 

committee would have three members from the school, 

three from the neighborhood and a final seven 

impartial arbitrators, so you wouldn't get to a 

position where you were deadlocked. 

  If the school receives consecutive 

unsatisfactory ratings, the school will face $40,000 

in traffic fines, that's a large amount, and that 

amount is to be escrowed in advance to guarantee that 

any fines imposed would be paid.  Okay.  I think this 

is an extraordinary thing and the complete plan is a 

strong, detailed, responsible commitment. 

  MR. BRUCE:  My name is Tommy Bruce.  I 

live at 2944 Upton Street.  I moved into the 

neighborhood about four years ago, and one of the 

things that attracted me was the presence of a school 
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amid a very stable and long term residency.  Little 

did I know that this school and my neighbors would be 

so passionate, would create such a passionate 

situation. 

  I have no problems with the school and I 

am here joining my friends in support of the school.  

I got into this.  Initially, I didn't want to get into 

this issue, but I did, because I felt the folks who 

lived on the north side of the school, on the north 

side of the street next to the school were entitled to 

a fair hearing of their legitimate concerns about 

their egress and so forth and the proximity of the 

school. 

  And as such, I became interested in the 

BNAC process, and while it was slow at first, I felt 

that the school did come along, especially when some 

of the folks from the north side joined the 

conversations in earnest, and through those 

conversations, we were able to fashion a lot of the 

things that Jeanne has been talking about. 

  So I think that from your perspective, the 

fact is that the neighborhood is divided.  However, I 

think that there are a lot of folks who are very much 

in support of the school, but who would like to see 

the proper resolution of the way the school behaves 
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and the impact it has on the neighborhood, all very 

fair. 

  The second reason I got involved in this 

was that if there was ever an opportunity to leverage 

an event in the neighborhood to obtain guarantees from 

an institution, such as Burke, it's expansion was the 

right time.  I am looking at the situation now where, 

in fact, if there is no expansion, then the 

neighborhood will still be the neighborhood of the 

school and there will be very difficult relationships 

to manage then and a lot less leverage for the 

neighborhood. 

  So, you know, I think that the school has 

come a long way and I want to attest to that fact, and 

I think their request in front of you is earnest, and 

I think that the plan that we did work out with some 

of the neighbors is a step in the right direction.  

Thank you very much. 

  MR. KARAMBELAS:  My name is Nick 

Karambelas.  I am a resident and a parent.  I live at 

2938 Upton Street.  I would just like, in general 

terms, to direct my comments to the ANC report.  I 

think the ANC report fails to satisfy the ANC's 

obligation, which is to advise this Board.  It's not 

to become a litigant.  It has become a litigant.  The 
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report is very, very slanted, one sided.  It makes 

mistakes, intentional mistakes of misstatements of 

fact. 

  The traffic analysis is simply a string to 

gather up conclusionary statements.  The ANC report is 

not to be accorded expert deference.  The D.C. Court 

of Appeals has said that.  You have to have something 

to give away, too, and their analysis in terms of the 

traffic, in terms of the footprint and in terms of the 

gratuitous comments made about BNAC are totally 

unhelpful and totally wrong.  And the legal analysis 

that Mr. Dennis gave earlier is fine, but you don't 

need the ANC to be your lawyer.  So the legal analysis 

is beside the point.  Thank you very much. 

  MS. KARAMBELAS:  We did it, yes. 

  CHAIR GRIFFIS:  Anything else?  You don't 

get to hear that squealing sound.  Okay.  Very well.  

Thank you very much.  Board questions? 

  VICE CHAIR HOOD:  Mr. Chairman, I just 

want to ask Mr. Bruce.  He mentioned that he wanted to 

see this whole process being fair.  Could you help me 

and give me an example of what you meant by that? 

  MR. BRUCE:  About the process being -- 

  VICE CHAIR HOOD:  The whole process just 

being fair. 
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  MR. BRUCE:  Well, I think that one of the 

foundations of a fair process is a situation in which 

all the interests can be taken and weighed, and not 

slanted to just one side of the neighborhood.  I think 

that the way a lot of presentations I have been 

hearing about, I heard about this famous ANC 

presentation, etcetera, and I read the documents, I 

find it very unfortunate that in such a tense 

neighborhood where the situation is so tense, that 

officials should, you know, use that to advance their 

causes. 

  And I think the most important thing that 

needs to happen is that everybody needs to listen to 

each other, and I think that the BNAC process of which 

I was a part of, in fact, attempted to do that, and I 

think there needs to be more of those kinds of efforts 

done within our community. 

  The reason, I think, it's important and 

one of the other reasons I got involved in this is 

that, in fact, Burke is not the biggest problem we 

have in my estimation.  There are other institutions 

on our streets.  There is a lot of cut through 

traffic.  Just come at any time during rush hour and 

see what the people who are going west and north or 

coming from the east and going north and vice versa 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 372

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

do.  Our alleys are cut through streets during those 

times. 

  There are a lot of other problems.  There 

is parking problems.  There is the Nursing School.  I 

think that we are a good neighborhood with a lot of -- 

everybody on all sides has a good heart about this, 

but I think we have gotten to a point where we have 

very belligerent attitudes and we're not doing a very 

good job at listening to ourselves. 

  And I think that you all have an 

opportunity to set this straight and deal with it 

within your guidelines and do the best for all of us. 

  VICE CHAIR HOOD:  Okay.  Thank you for the 

clarification.  Thank you, Mr. Chair. 

  BOARD MEMBER ETHERLY:  Mr. Chair, just to 

follow-up on that, on that point.  You raised a good 

comment.  My colleague, Mr. Hood, I think used the 

expression tipping point when we had a dialogue 

earlier with a couple of the witnesses, and as you 

talked about a number of the other institutional uses 

that are at issue in the neighborhood here, I guess 

one of the central questions for us is does this 

proposed application take us to a tipping point or, in 

fact, drop us over the cliff? 

  Is it your testimony that in spite of the 
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parking challenges, in spite of the other 

institutional uses, this does not take this community 

to that tipping point? 

  MR. BRUCE:  My opinion is that this plan 

is not the tipping point.  I think it's a big mistake 

to try to cure every ill in the neighborhood on the 

shoulders of one institution.  Now, I understand.  As 

I said at the beginning, I understand there has been-- 

before I was here, there have been fights over this 

issue before I even got to the neighborhood and the 

passions are high, and I understand that and I 

appreciate it, but I think that it's a mistake. 

  I think somewhere along the line, if 

somebody said, you know, the situation is never as 

extreme as it is described, and I think this is a case 

where we tend to describe the extremes or our worst 

fears and so in that sense, my answer would be no, 

this is not the tipping point.  It's a contributor and 

it should be dealt as a contributor, but it should not 

be made to be the scapegoat for the entire lot of 

issues that I think the neighborhood is suffering 

from, but that's my own personal opinion. 

  MS. KARAMBELAS:  May I also respond? 

  BOARD MEMBER ETHERLY:  Please. 

  MS. KARAMBELAS:  I think one of the 
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reasons that Burke is not our tipping point is because 

it's only with this application that the neighbors 

have any input or any control over the traffic in the 

neighborhood.  Howard is not going to come to us with 

a Traffic Management Plan, neither is Levine or 

Hillwood. 

  Burke is the only institution that is 

saying you're right, there's a problem here.  Let's 

see what we can do to make it better.  It's the only 

one and it's the only way that we have a hook.  This 

is the first opportunity that a neighborhood has had 

to have this kind of input into how a school acts in 

the neighborhood.  None of the alternate applications 

of the use of the lot will either. 

  BOARD MEMBER ETHERLY:  Okay.  And then my 

final question is, you have heard me probe a little 

bit this issue, some of the testimony we have heard 

regarding student conduct outside of the immediate 

premises of the Burke Campus.  Could you speak a 

little bit to what we have been hearing in terms of 

testimony and some of the written submissions? 

  I mean, is the situation as it has been 

described?  I mean, you know, do we have students 

running rampant across the countryside here? 

  MS. KARAMBELAS:  We do not have students 
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running rampant.  We do have students walking through 

the alley on their way to lunch.  We do have students 

walking on the sidewalk.  I find it a pleasant 

experience to see the students on the sidewalk.  I 

don't find them objectionable and most of my 

neighbors, most of my neighbors do not. 

  BOARD MEMBER ETHERLY:  Okay.  Thank you.  

Thank you, Mr. Chair. 

  CHAIR GRIFFIS:  Ms. Miller? 

  BOARD MEMBER MILLER:  This question is for 

Ms. Couture, I guess, because you are not a Burke 

parent. 

  MS. COUTURE:  Right. 

  BOARD MEMBER MILLER:  But I also would 

like a Burke parent to answer, as well.  It goes to 

the composition of the Compliance Committee and OP 

made a recommendation that no Burke parents or former 

students be on this committee, and I would just like 

your reaction to that. 

  MS. COUTURE:  I don't have an issue with 

that.  I think having a Burke parent on the committee, 

you know, would add value in that they are maybe one 

of the people who would want to spend the time doing 

it.  They would have a greater commitment to the 

school and might have a greater commitment to really 
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reaching good solutions, but I think either way would 

be fine, no strong objection to not having a Burke 

parent on the committee. 

  CHAIR GRIFFIS:  Which parent wants to 

answer that? 

  MS. KARAMBELAS:  I don't have a problem 

with not being on the committee. 

  BOARD MEMBER MILLER:  Sorry.  Was this 

discussed at the BNAC meetings? 

  MR. KARAMBELAS:  Yes, it was discussed.  

In fact, the composition of the committee was a matter 

of some discussion and, you know, I think there were-- 

you know, there were views all over the place on it, 

but in the interest that we're dealing with this in a 

vacuum, I mean, I think well, let's just keep it to 

the neighborhood.  Let's just keep it, you know, as 

objective as possible. 

  BOARD MEMBER MILLER:  Thank you. 

  CHAIR GRIFFIS:  Anything else from the 

Board?  Mr. Feola, any cross? 

  MR. FEOLA:  No. 

  CHAIR GRIFFIS:  ANC have any cross?  Mr. 

Gell? 

  MR. GELL:  Mr. Chairman, we were 

surprised, of course, with the series of petitions 
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and, in fact, it wasn't until well through their 

testimony that I was even able to get a copy of it.  

We haven't had a chance to evaluate it, so obviously 

we would need some additional time. 

  CHAIR GRIFFIS:  You want to cross them on 

the validity of the names on the petition? 

  MR. GELL:  It has been suggested to me 

that there may be some problems with the chart that 

they showed. 

  CHAIR GRIFFIS:  Okay.  Let me tell you the 

significance to this Board of petitions.  One, they 

use an awful lot of paper, but two, it's the substance 

that we're looking for.  This is not a popularity 

content and believe me, although, it would be easier 

to do that, let's just count up the votes, and, you 

know, we can go home. 

  The point of showing opposition, 

evidencing opposition's issues, and the support and 

support issues is a lot of what the Board is getting 

to in their questioning of some of the other 

testimony.  It's substance.  That's what we get to.  

  So, Mr. Gell, after the cross if you're 

ready, I'll call you at the end or we can take a break 

and if you're ready, if there are pertinent questions 

to the validity of the petitions, but the point as to 
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going through and start striking names or not, I 

think, frankly, you can submit that and we'll take 

them off, but it's the substance of the issues that go 

to the special exception, that which creates a 

negative impact or that which mitigates negative 

impact. 

  MR. GELL:  We would be satisfied to submit 

something. 

  CHAIR GRIFFIS:  That's fine. 

  MR. GELL:  If it appears to us that we 

should. 

  CHAIR GRIFFIS:  I think that will be fine. 

 Obviously, that is served on everybody and then you 

guys can all cross papers and counter who lives where 

and who thinks what, and then we'll see the end 

result.  Okay.  Indeed.  Mr. Brown, you're okay?  Mr. 

Brown in the back also okay?  Fabulous.  Yes, let's 

give Ms. Perry -- 

  MS. PERRY:  Did BNAC during their meetings 

include the other greater community when you were 

having all of your meetings and developing the plans? 

  MS. KARAMBELAS:  I wasn't a member of 

BNAC. 

  MR. BRUCE:  BNAC was created, as you know. 

 We were invited as interested parties to reflect on 
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the school's proposals.  It is towards the end that I 

personally got involved in making sure that some of 

your colleagues were involved.  So to that extent, it 

was going beyond the call of the mission, but it was a 

process that was wide open and you could have joined 

any time you wanted to. 

  MS. COUTURE:  I believe in the beginning, 

I don't believe any NULS members were actually invited 

to be -- 

  MS. PERRY:  I'm not a member of NULS. 

  MS. COUTURE:  Okay.  Well, any of the 

people who were greatly opposed to the Burke 

expansion, I don't believe they were invited.  It was 

originally proposed to me as a group of neutral or 

supporting people where the process of BNAC wouldn't 

become the fight over whether or not Burke had a right 

to expand, but if Burke did expand, what could we do 

as a group to make it the best expansion possible for 

the neighborhood. 

  MS. PERRY:  My other question.  The Burke 

fines that will be paid when there is traffic 

violations, the $250 or $100, whatever those sums 

might end up being, who are they paid to?  Are they 

paid to the neighborhood, to the group or do they go 

back to the school?  Who gets the money from the 
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 E-V-E-N-I-N-G  S-E-S-S-I-O-N 

 (6:00 p.m.) 

  MS. KARAMBELAS:  You want to answer? 

  CHAIR GRIFFIS:  Do any of you know that? 

  MR. BRUCE:  No, I'm going to defer that to 

the school to answer that. 

  CHAIR GRIFFIS:  Yes.  I don't think you 

can answer that.  Okay. 

  UNIDENTIFIED SPEAKER:  Could I ask about 

one thing about when you guys were talking about the 

BNAC? 

  CHAIR GRIFFIS:  No. 

  UNIDENTIFIED SPEAKER:  No?  Okay. 

  CHAIR GRIFFIS:  Anything else, Ms. Perry? 

  MS. PERRY:  No. 

  CHAIR GRIFFIS:  Very good.  Thank you all 

very much.  I appreciate it.  A quick show of hands, 

we're going to do persons in support testimony next.  

How many do we have lining up?  Two, three, four, 

five, six, I will assume some are lost behind the 

column, too, so we have about seven.  Yes, Mr. Gell?  

You had cross now? 

  MR. GELL:  Mr. Chairman, that really does 

put us at a disadvantage and I urge you to change your 

mind on that, but obviously if you -- 
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  CHAIR GRIFFIS:  Change our mind on what? 

  MR. GELL:  On whether to allow us to go 

next before -- 

  CHAIR GRIFFIS:  You're going tonight. 

  MR. GELL:  Next, I mean, now, so that we 

could come before the general public has a chance.  

It's -- 

  CHAIR GRIFFIS:  Is that your only concern, 

is going before we have testimony from persons? 

  MR. GELL:  Well, you have got another 20, 

25 minutes of testimony. 

  CHAIR GRIFFIS:  That's correct. 

  MR. GELL:  From persons in support. 

  CHAIR GRIFFIS:  Right. 

  MR. GELL:  We have people that have to 

leave. 

  CHAIR GRIFFIS:  I know.  Everyone has got 

people that have to leave. 

  MR. GELL:  And we were defending our -- 

  CHAIR GRIFFIS:  The normal course of the 

procedure would be parties in support, persons in 

support.  I'm staying to the normal conclusion, so 

that we can actually finish one of those points in our 

normal process, and then we're going to get as much of 

the parties in opposition done tonight of which I will 
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call you next right after the persons give testimony. 

  MR. GELL:  Well, forgive me then, I must 

have it wrong.  I thought that it was the other way 

around. 

  CHAIR GRIFFIS:  Well, at one point, it 

was, so you're not totally wrong. 

  MR. GELL:  The general public -- 

  CHAIR GRIFFIS:  But now, I have gone back. 

  MR. GELL:  -- came after the parties. 

  CHAIR GRIFFIS:  Right, because that would 

fall if we could get through all the parties, which we 

 are not going to be able to do tonight.  All right.  

While we mull that over, we're going to have persons 

in support testifying and then we're going to start 

into the parties in opposition, and let's just take 

five, stretch our legs and we'll be right back and get 

to that. 

  If I can have people, when they come back 

within five minutes, let's fill the seats that are up 

here.  Be ready to go.  After those five are filled, 

we're going to have cross examination and do the next 

five. 

  (Whereupon, at 6:11 p.m. a recess until 

6:26 p.m.) 

  CHAIR GRIFFIS:  Okay.  Let's resume.  If 
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people could take their seats.  Excellent.  While we 

go forward, we're going to start on my right and we'll 

just go straight down.  Okay.  We can start on my 

left.  We're going to set three minutes on the clock. 

 The minutes are going to go down.  Believe me, there 

is a nasty noise at the end of it, so you don't want 

to hear it. 

  We'll go through the whole panel and then 

we'll do cross of the whole panel at that time.  If 

you find that there is testimony that's happened 

before that you absolutely support, there is 

absolutely nothing wrong with you saying you support 

the previous testimony of the person and we can move 

on from there, and we will accept, of course, any 

written testimony that you're giving orally today. 

  So with that, I would have you all state 

your name and address for the record as you begin. 

  MR. MARSHALLTON:  My name is Jerry 

Marshallton.  I live at 1315 Constitution, N.E. in the 

city.  For 14 years, I was head of school at Burgundy 

Farm Country Day School in Fairfax County.  The school 

is a member, as is Burke, of the Association of 

Independent Schools of Greater Washington, and I was a 

member of the board of that organization for awhile.  

  I am knowledgeable about independent 
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schools in the Metro area, and for several years I 

have observed a steadily increasing demand for a 

private school placement.  This was true at my former 

school Burgundy Farm, and I know it's true elsewhere 

in the D.C. area. 

  What exists very simply is a case of more 

students, more families seeking independent schools 

for their kids than there are spaces available.  I 

think this is particularly true in the District.  In 

Virginia over the past few years, new private schools 

have opened in response to the demand, and others have 

expanded their facilities to meet the demand. 

  At Burgundy Farm since 1995, four new 

classroom buildings and a new gymnasium were built, 

and as is always the case with expansion, there were 

issues and concerns from the neighborhood to be 

addressed, and we worked really hard to address them. 

 I really believe it's regrettable that in the 

District, that working on similar problems is so often 

a difficult, arduous process, but I have to tell you I 

have been impressed by the ways that, I think, Edmund 

Burke has met the concerns of its neighbors. 

  Our city needs good schools, both public 

and private, and especially schools like Burke that 

are really committed to serving an urban population.  
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Josh Levin in the city paper some months ago said the 

following.  I quote.  "There is more to urban living 

that professional neighbors, boutique shopping, art 

house theaters, Thai food and a convenient subway stop 

to shorten your commute." 

  Neighborhoods are more than that.  I am a 

big supporter of Burke.  It offers an excellent 

program for young people in a wonderfully supportive 

and friendly environment.  I personally believe that 

educational choice will play an increasingly prominent 

role in the growth and vitality of the District.  I 

urge your approval of Burke's application for special 

exception.  Thanks. 

  CHAIR GRIFFIS:  Thank you. 

  MS. HALPERT:  My name is Melinda Halpert 

and I live at 4240 Nebraska Avenue, N.W., and I am 

here as vice president of Edmund Burke's Parent 

Association today.  I want to assure you that our 

parent body is committed and enthusiastic about making 

Burke's Traffic Plan a success and, indeed, our 

behavior over the past 18 months speaks to that. 

  Since the plan went into effect on a 

voluntary basis and since this September when it 

became mandatory, parents are overwhelmingly complying 

with the plan, and we have all experienced a dramatic 
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reduction of traffic volume and congestion in the 

neighborhood.  The combination of car pools, the Burke 

shuttle bus, the Metro benefits, the off-duty police 

monitoring and restricted drop-off locations have 

helped tremendously a burden that we all share and 

that we're all responsive to. 

  Just as one example, I used to drop my son 

off every morning for 18 months, except for one ice 

storm.  I have not once been in the neighborhood, 

because he either takes the shuttle bus or Metro or he 

is dropped off.  So there are many more families like 

me who are doing that, so we know we are mitigating 

traffic. 

  Burke's Traffic Plan is also a win-win, 

not just because the neighbors are benefitting from 

reduced congestion, but it makes sense for the 

families, too.  It's more convenient for us and we 

save a lot of time by not having to commute into the 

neighborhood, further incentive for us to continue to 

comply. 

  But the school and the parent group have 

done a lot to make sure parents are aware of the TMP 

and the penalties we face if we don't abide by it.  

Our enrollment contract spells it out very 

specifically, and we understand the penalties that 
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incur up to and including the expulsion of our 

children.  You can be sure that parents take that very 

seriously. 

  We understand that even innocent 

infractions of the traffic requirements can lead to 

severe financial penalties and you can be sure, too, 

that parents do not want to see the school having to 

pay a $40,000 fine just because parents were not 

sensitive to these restrictions.  We would much prefer 

to see this money go to the education of our children. 

  That said, no one is perfect and since the 

plan began, we have had a handful of parents who have 

violated the Traffic Plan.  According to the rules, 

they each met with the head of school.  They were 

advised of what happened.  They were duly chastised 

and apologetic and to date, there has not been one 

instance of a repeat offender, so our system does have 

compliance built in.  People want to do the right 

thing by and large. 

  As an example, last week at the school's 

Back to School Night, the school reminded parents 

ahead of time not to park in the neighborhood, to use 

Metro or to park in the Giant parking lot for which 

Burke would share in the expense, which I think was 

just terrific as a parent. 
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  Even though many parents are Ward 3 

residents with valid permits who could legally park in 

that neighborhood, they didn't do so, because we 

understand the desire and we want to demonstrate how 

committed we are to being good neighbors in the 

school. 

  We need more schools like Burke in this 

neighborhood and since the majority of Burke parents 

are District residents, we want to see this school 

continue to thrive in this urban vibrant neighborhood. 

 We believe the plans are reasonable, responsive and 

necessary, and on behalf of Burke's parents, we hope 

you will approve the petition before you.  Thank you. 

  CHAIR GRIFFIS:  Thank you. 

  MR. MITCHELL:  My name is John Mitchell.  

I live at 4400 Reno Road, N.W., and I am a resident of 

ANC-3F.  I am also on the board of trustees at a 

school in Columbia Heights.  I am here today to 

support the Edmund Burke School's proposal to 

construct an addition to their school. 

  I repeatedly heard at the ANC meeting that 

the proposed site is unforgivable, whatever that 

means.  On the contrary, I believe that this is an 

excellent location for good, urban development for the 

Burke or really any other school.  Of course, this is 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 390

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

directly across the alley from the existing Burke 

School.  Burke is proposing to physically expand, not 

towards the neighborhood, but away from the 

neighborhood. 

  Connecticut Avenue is a major 

transportation corridor with Intelsat, UDC, Fannie Mae 

across the street and apartment buildings.  As you 

know, it's a block away from Metro and on the bus 

lines, and I believe a private school cannot locate on 

Connecticut Avenue, not in the middle of a residential 

block, but on Connecticut Avenue where commercial, 

residential and institutional uses have formed a 

vibrant, urban corridor.  It is difficult to imagine 

where a private school might be built anywhere in the 

city. 

  Sometimes when advocates oppose something, 

and I speak as a former advocate, we often demonize 

the opponent and the proposal to generate action from 

other neighbors.  What you all you say is no, no, no, 

it can be difficult to know when a project has changed 

so much, often through your input, that if you looked 

at it for the first time, you might support it.  I 

think that may be the case here. 

  Over time, the Burke proposal has greatly 

changed through input from neighbors, the ANC, BZA, 
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DDOT and OP.  You have heard that the Burke's proposal 

will, among other things, relocate the dumpsters away 

from the neighbors, relocate the air conditioning 

condensers, emergency generator away from the 

neighbors, hire traffic control officers and expand 

the currently successful Transportation Management 

Plan, and it also includes the Compliance Plan. 

  Additionally, I think what the neighbors 

will get when you approve the Burke proposal, a 53 

foot building, not the 90 foot apartment building 

allowed by right, a facility that moves the drop-off, 

pickup from Upton Street to its own property, a 

facility with 46 new parking spaces, not like the ANC 

reported, a 37 unit apartment building next door with 

four parking spaces or the 62 unit apartment building 

a block away with no parking spaces, nor 3,000 

residents who live in the 12 high-rise apartment 

buildings "many of whom park a second car on the 

street." 

  Finally, the neighbors get a new building 

that instead of adding density to the area, greatly 

reduces it.  The Burke School Campus will double in 

size with less than a 15 percent increase in the 

current student and teacher population. 

  The phrase tipping point was mentioned 
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this afternoon.  Like the phrase unforgivable site, it 

is very catchy, but not, in my opinion, appropriate 

here.  If the Burke expansion greatly increased 

neighborhood traffic or if the proposed location was 

in the middle of the neighborhood, rather than 

Connecticut Avenue, it might have some traction.  But 

as the DDOT report indicated, Burke traffic on 

Connecticut Avenue is negligible. 

  As a community planner, I believe that 

this Burke proposal addresses and overcomes the 

objectionable to adjoining a nearby property hurdle.  

Thank you. 

  MR. STARRELS:  Okay.  Good evening.  I am 

Bill Starrels and I reside at 1045 31st Street in the 

District.  Today I don't come to you as a 

commissioner, but I come to you as a proud parent.  My 

son is in the eighth grade.  Also, I used to reside in 

the very neighborhood that has been talked about 

tonight.  I used to reside in Van Ness South and the 

Consulate Apartment Buildings for many years. 

  I also am a District resident who drives 

every day of my life.  As far as the school goes, I am 

here today to ask for the support of the addition for 

the Edmund Burke School.  We purposely chose Burke, 

because we live in Georgetown and we wanted another 
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transportation.  Typically speaking, in the morning he 

will be dropped off at the shuttle bus like he was 

earlier today, and in the afternoon he will take Metro 

and we greatly appreciate the school going to the 

expense of subsidized Metro cards that we can get. 

  I feel strongly about the Burke planned 

expansion.  It's the best thing for that neighborhood. 

 As I say, I used to live in that neighborhood.  I am 

well-aware of traffic in that neighborhood and the 

constraints of it, and I think OP and DDOT did a 

wonderful job in highlighting the good, the bad and 

what works about the plan.  It certainly is better 

than putting up a matter-of-right condominium building 

with very limited parking and with no Traffic Plan 

necessary to be in place. 

  Earlier in the year, the Northwest 17 

Current, they have run a lot of things about Burke and 

they had a very supportive editorial, which basically 

called the plan that Burke has for the enforcement of 

the fines to be a model for other private schools to 

be looking at, and I thought that was very nice to 

see. 
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  I personally was a little taken aback by 

ANC-3F's vote, the reason being is that, just to put 
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it very bluntly, it looked like the ANC had made up 

its mind before the motion was ever put to a vote and, 

you know, such is life sometimes. 

  One thing that struck me today, also 

struck me at the ANC meeting, was the statement that 

things from the Burke students have gotten so bad, 

they had to erect, I think they quoted today, is a 

chain link fence around Van Ness South.  And from 

living there and being in the neighborhood, I know 

better.  They know better and I have got some of the 

photographs tonight that shows all different aspects 

of the property and if anybody can, you know, find a 

chain link fence there, I will buy them dinner. 

  Now, the bottom line is, I think, the 

Traffic Plan is good one.  The Fine Program is a very 

serious one to all of us at the school.  If anybody 

knows how hard it is to get a kid into Burke, you know 

we're not going to mess around with the chance of our 

kid getting thrown out of Burke over something as 

simple as not taking a child to one of the designated 

drop-off areas. 

  And quite simply, I am asking for this 

Court of the Board tonight, the Burke Plan works as is 

supported by OP and DDOT, and I appreciate your 

support. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 395

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  CHAIR GRIFFIS:  Thanks very much.  Don't 

go anywhere.  Mr. Feola, cross examination, or let's 

do Board questions.  Any Board questions of the 

testimony you just heard?  Not seeing any -- 

  MR. FEOLA:  No, sir. 

  CHAIR GRIFFIS:  No?  ANC, any cross?  

Parties in opposition, Mr. Gell?  No?  Great.  Off a 

little easy.  People must be getting tired.  Okay.  I 

thank you all and appreciate your testimony, and do 

submit any written testimony that you couldn't finish 

or all of which you gave tonight. 

  Let's get the next panel up.  Is there 

anyone else here to give testimony in support of the 

application?  We're starting to lose people to dinner, 

I think, so we'll keep this rolling.  Okay.  Same 

rules apply, of course.  Give me your name and your 

address.  We can start this way and you have three 

minutes. 

  MS. LOBEL:  My name is Geralyn Lobel.  I 

have lived at 4525 31st Street, N.W., in ANC-3F for 20 

years.  I am a parent at Burke School and a member of 

its board of trustees.  Although, I understand the ANC 

report is supposed to be given great weight in 

considering the Burke Application, in return the ANC 

should be expected to act responsibly, impartially, 
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thoughtfully and judiciously.  Instead, the ANC 

behaved in a prejudicial manner and issued a report so 

full of inaccuracies, distortions and bias that it 

deserves almost no credibility. 

  Example one.  One May 19th I sent an email 

to ANC-3F about the Burke Application.  Imagine my 

shock when three hours later, I received a response 

not from an ANC Commissioner, but from one of the 

outspoken opponents on the Burke Plan.  Clearly, one 

of the Commissioners had leaked it to her, but no one 

will admit having done so, probably because they know 

it is unethical for a Commissioner to actively assist 

on one side of an issue that the ANC was supposed to 

decide impartially. 

  Let me give you a few more examples of 

bias.  Rather than listening to the Burke testimony at 

the June 16th hearing, Commissioner Perry spent most of 

her time in the back of the room talking to the 

opponents of the Burke expansion.  This shouldn't be 

surprising since she escorted many of those same 

opponents to a meeting with the Office of Planning. 

  She accused Burke students of stealing a 

bench from a nearby building and smoking behind 

private residences, but there is no evidence of any 

stolen bench and when a police officer checked into 
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the smoking, he found that the smokers were from a 

nearby public school. 

  These so-called facts, which are in the 

ANC report, are used to justify the ANC's opposition 

to Burke.  Such a report deserves no deference.  

Although Commissioner Maudlin said that he was happy 

to stipulate that Burke was an excellent school and 

that he only wanted to hear about traffic and parking, 

he signed a report calling Burke students lurkers and 

loiterers whose presence in the neighborhood was 

aggressive and intrusive. 

  Somehow, he failed to notice that UDC, 

Howard Law School, Levine School and several other 

schools are in the neighborhood and how the ANC knows 

which students go to which schools is beyond me, but 

this also speaks to Commissioner Perry's testimony 

that the ANC had no opinion about the students 

themselves. 

  Finally, there is Chairwoman Wiss, said 

she found merit in Burke's Plan.  She voted against 

them, because Burke parents continued to send emails 

after the date the public record was closed.  This 

from the woman who is the head of the Tenleytown 

Neighborhood Association and pioneered the use of 

phone banks to jam the phones downtown.  Thank you. 
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  CHAIR GRIFFIS:  Ready? 

  MR. MOLOSKI:  Mr. Chairman, my name is 

Robert. 

  CHAIR GRIFFIS:  Could you turn on your 

microphone, please? 

  MR. MOLOSKI:  Mr. Chairman, my name is 

Robert Moloski.  For the past 20 years, my family has 

lived at 5708 32nd Street.  I have two sons who attend 

Burke in the 11th and eight grade and also serve as a 

member and secretary on the Edmund Burke School Board 

of Trustees. 

  Prior to their enrollment at Burke, both 

my sons attended Lafayette Elementary School and for 

21 years, I have been employed at the amalgamated 

Transit Union, which represents the Metro bus and rail 

workers, and I now serve as their general counsel. 

  I mention this brief history to underscore 

both my commitment to the District of Columbia and my 

familiarity with the community and neighborhood 

surrounding the Edmund Burke School.  For several 

years, I also lived at the Brandywine Apartments 

located on Connecticut and Brandywine. 

  I appear here in strong support of the 

Burke School's application to build its new building 

and new education facility.  From February 8, 2002, 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 399

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the date of this Board's decision on Burke's first 

application to the present, its school administrators, 

faculty advisors, parents and professional teams, in 

concert with the neighbors, have worked hard to shape 

their new proposal in direct response to the issues 

raised by your 2002 decision. 

  It was understood then and remains true 

now that the Burke School is a fine school serving the 

city, its neighborhood and students well.  As stated 

in the Board's additional decision, the location of 

the new building is ideally situated and less than a 

block away from the Metro stop. 

  The Board then found that the proposed 

increase in enrollment and faculty would not result in 

excessive noise, that parking facilities were 

sufficient to accommodate those increases and perhaps 

most important, that the proposed private school was 

in harmony with the general purpose and intent of the 

Zoning Regulations and maps. 

  The only basis for rejecting our original 

application was as yet unanswered questions with 

respect to traffic and safety concerns, which might 

result from the projected increases.  Even though the 

BZA did not mandate that the Burke School respond to 

those concerns, we did and I might say admirably. 
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  First, the proposed increase in student 

enrollment and faculty was reduced to 300 rising only 

to 320 if vigorous bench marks were met with respect 

to traffic congestion and safety concerns.  A 

comprehensive Traffic Management and Enforcement Plan 

was developed.  Not only does it define in detail the 

dos and don't for parents and others entering the 

school property, but establishes a comprehensive set 

of rules, the violation of which would result in 

progressive penalties. 

  Further, in recognition of the 

longstanding increases in school enrollment above the 

original 270 limit established in '83, some 20 or more 

years ago, the new plan proposes reductions in 

enrollment from current levels to 290 this year rising 

to 300 only upon completion of the new building. 

  By every measure and on every level, the 

new plan meets and no doubt exceeds the Board's 

concerns and expectations for improvement in traffic 

safety and congestion.  We do not believe this 

proceeding should be based on an open ended debate 

favored by our opponents with respect to the decision 

making process, and hope that as you continue, you 

will keep these points in mind.  Thank you. 

  CHAIR GRIFFIS:  And we do have your 
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submission into the record? 

  MR. MOLOSKI:  Yes. 

  CHAIR GRIFFIS:  Very well. 

  MR. MOLOSKI:  Thank you. 

  MS. GEORGE:  Hi.  I am Alex George.  I 

reside at 5711 North 11th Road, Arlington, Virginia.  I 

am here as the program director of Rachael's Womens 

Center, which is located at 1222 11th Street, N.W.  We 

are a day center that serves homeless and formerly 

homeless women.  We along with many other agencies 

have a collaboration with Burke School and the 

students come to our agency several times a month to 

perform community service. 

  The students, in my opinion and in the 

opinion of Rachael's, is that the students are very 

respectful and responsible.  They do a wide variety of 

work for us from cleanups and gardening to social 

activities with the women.  The students are a 

positive influence at our agency and our women benefit 

from this collaboration greatly. 

  In order for this collaboration to work, 

clearly, Edmund Burke needs the space they need in 

order to function.  I also want to note that it's 

necessary to have schools like Burke within the 

District.  Schools any farther away would not be able 
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to come in and provide such a positive impact on 

social service agencies in the District.  So I would 

encourage the support of this plan.  Thank you. 

  CHAIR GRIFFIS:  Thank you very much. 

  MS. ANDERSON:  Hi.  My name is Anna 

Anderson.  I live at 8022 Glendale Road, Chevy Chase, 

Maryland.  I have attended Edmund Burke School for 

four years and I am now a senior.  One of the things I 

value most about Burke is that it's an urban school.  

I value the access to the Metro that allows us to be 

working, learning, taking field trips and doing our 

service work in various parts of the District. 

  Burke is a very important part of my life. 

 I have received extraordinary academic preparation 

from teachers who know and care for me.  I have 

learned the importance of working for the greater 

good, and I have wonderful opportunities to do 

community service.  Finally, I have learned how 

important it is to stand up for what you believe in, 

which is why I am here today. 

  I know that some of who oppose Burke's 

application said they are not against Burke and that 

Burke is a good school.  On the other hand, some 

neighbors act as if we do not belong in this 

community, as if we're a nuisance at best and 
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destructive vandals at worst.  They say if Burke does 

not want to improve its educational base and grow the 

student body some, we should just leave. 

  While opponents of Burke have not put up 

anti-Burke signs this time, the message from neighbors 

that we're not welcome comes across loud and clear.  

It's difficult to walk to school or team practice 

while those neighbors videotape our every move.  It's 

hurtful to volunteer to pick up the litter on Upton, 

part of our community service work, abide by drop-off 

rules, invite neighbors for our shows and special 

events, and then hear them call us nuisances and 

loiterers. 

  Some of us are angry.  Some of us are 

hurt, especially middle school students.  Almost all 

of us feel that we have been unjustly labeled.  I am 

not a vandal.  I am not the enemy and neither are my 

schoolmates.  I want you all to know that Burke 

students and faculty are part of this community and 

hope to continue to be.  We have been taught that as a 

member of the community, we need to show respect to 

other community members, help out when we can and work 

together to make things right. 

  For example, students and families 

understand the traffic concerns of the neighbors and 
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we follow the Traffic Plan the school has set up.  

Before the school instituted the Morning Traffic Plan, 

my mom used to drop me off in the alley between Van 

Ness and Upton Street.  Since the Morning Drop-off 

Plan rules started over a year ago, she has been 

dropping me off on Tilden Street, a block or so west 

of Connecticut Avenue. 

  I have lots of friends who take the Metro, 

take the Burke shuttle or get dropped at the old Kiss 

and Ride and other legal locations.  It's something 

that we all got used to very quickly and we're glad to 

be good neighbors in this way.  If we get permission 

for a new building, we know there will be rules about 

the afternoon pickup, and they know that we'll follow 

these rules, as well. 

  We also do community service in the 

neighborhood.  Even though my service component is 

swimming with disabled kids each Saturday near my 

house, I also participate in the community services, 

such as Rachael's Womens Center in the Burke 

neighborhood. 

  Finally, when we shop or eat in the 

neighborhood, I think business owners find us 

respectful and polite.  I love my school and believe 

it's just where it belongs.  I hope that you will give 
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Burke permission to improve its facilities on Upton 

Street and give future students as wonderful 

opportunities as its given me.  Thank you. 

  CHAIR GRIFFIS:  Thank you very much.  Most 

impressive and especially for its detail and the 

substance of the issues that, in fact, we're dealing 

with, which is good to hear and it's great to hear 

your perspective, so we appreciate you're here and all 

of you, thank you.  Questions from the Board? 

  BOARD MEMBER MILLER:  I have some 

questions for Ms. Lobel.  Is that your name? 

  MS. LOBEL:  Yes. 

  BOARD MEMBER MILLER:  Okay.  You have made 

some serious allegations about the ANC, and I just 

want to follow-up.  Can you tell me how many meetings 

the ANC had on this application? 

  MS. LOBEL:  There was one on May 19th, 

which had to do with hiring legal counsel to advise 

them on the application.  The June 16th meeting was 

hearing, was to hear both sides, and the July 1st 

meeting was the one in which the ANC voted. 

  BOARD MEMBER MILLER:  And were you at all 

of these meetings? 

  MS. LOBEL:  I was not at the May 19th one. 

 I was at the other two. 
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  BOARD MEMBER MILLER:  And was the May 19th 

an open ANC meeting? 

  MS. LOBEL:  Yes. 

  BOARD MEMBER MILLER:  At the meetings that 

you were at, particularly the one where you stated 

that Ms. Perry wasn't listening or had already made up 

her mind, did all attendees who wanted to speak get 

the opportunity to speak? 

  MS. LOBEL:  Yes. 

  BOARD MEMBER MILLER:  And did -- 

  MS. LOBEL:  I believe so. 

  BOARD MEMBER MILLER:  Did the ANC 

deliberate at that meeting? 

  MS. LOBEL:  No, no, they just -- 

  BOARD MEMBER MILLER:  Did they deliberate 

in public at another meeting? 

  MS. LOBEL:  At the July 1st meeting they 

did. 

  BOARD MEMBER MILLER:  And did they -- 

  MS. LOBEL:  Each one spoke.  I can't say 

they deliberated, because it was clear that they were 

going to vote against us, so -- 

  BOARD MEMBER MILLER:  But did they address 

some of the issues that the opponents had raised at 

the earlier meeting in their discussions? 
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  MS. LOBEL:  The opponents or the -- 

  BOARD MEMBER MILLER:  Yes, the opponents. 

 Well, I would -- 

  MS. LOBEL:  They seemed to have their own 

point of view and that's the point.  They started off 

the July 1st meeting, if my memory serves me correctly, 

by reading the draft ANC report, which was pretty 

much, I would say, 75 to 80 percent written, they did 

make some changes in it during the course of their 

debate, but the whole tenure of the July 1st meeting 

was extremely anti-Burke and nasty. 

  BOARD MEMBER MILLER:  And finally, I think 

you made a reference to a statement by Ms. Wiss as to 

the reason she supported the resolution was because  

of -- 

  MS. LOBEL:  They opposed the -- she 

supported the resolution, yes. 

  BOARD MEMBER MILLER:  Because of being 

inundated with emails or something to that effect? 

  MS. LOBEL:  Yes. 

  BOARD MEMBER MILLER:  Where was that 

statement made? 

  MS. LOBEL:  At the ANC meeting. 

  BOARD MEMBER MILLER:  Oh, okay. 

  MS. LOBEL:  When she announced her vote 
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against it, I mean, in favor of the ANC report against 

the application. 

  BOARD MEMBER MILLER:  Okay.  Thank you.  

And I also wanted to thank Ms. Anderson for coming 

forward and speaking as a student.  I think that is 

highly commendable.  You did a great job. 

  CHAIR GRIFFIS:  Now, get to your homework. 

 Okay.  Any other questions from the Board? 

  BOARD MEMBER ZAIDAIN:  I actually had a 

follow-up question in regards to the discussion about 

the ANC.  I don't want to get into too much detail, 

but you said the first meeting was in May? 

  MS. LOBEL:  It was not having to do with 

the application.  It had to do -- there was one thing 

on the agenda about agreeing to spend money to hire a 

counsel. 

  BOARD MEMBER ZAIDAIN:  Yes, that was my 

question. 

  MS. LOBEL:  $2,000. 

  BOARD MEMBER ZAIDAIN:  So it's your 

testimony that before the ANC took a position on it, 

counsel was hired to advise them on what position to 

take on it? 

  MS. LOBEL:  Well, I thought hiring a 

counsel before they had heard the testimony was 
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putting the cart before the horse, and that was what I 

said in my email to them.  I said if they wanted to 

hire a counsel, they certainly had the right to do so, 

but that I thought that logically they would do it 

afterwards, rather than before. 

  BOARD MEMBER ZAIDAIN:  Okay.  Thank you. 

  CHAIR GRIFFIS:  Anything else from the 

Board?  Cross on this panel, Mr. Feola?  ANC?  Yes? 

  MR. DENNIS:  I have one question of Ms. 

Lobel.  Isn't it true, Ms. Lobel, that what Kathy Wiss 

said on July 1st was that she was voting against the 

Burke Application, because Burke had ignored the rule 

announced on June 16th for the cutoff of the record in 

the case? 

  MS. LOBEL:  Yes, she did.  However, it 

wasn't a legal rule.  It was they weren't taking 

remarks after that and all they needed to do was 

discount them.  To have a hissy fit about -- 

  CHAIR GRIFFIS:  Okay.  I don't need a lot 

of illustration of this.  Anything else? 

  MS. PERRY:  I've got a question. 

  CHAIR GRIFFIS:  We're not going to go too 

far with this. 

  MS. PERRY:  I hope not.  Ms. Lobel, you 

have accused me of several things. 
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  CHAIR GRIFFIS:  Oh, dear. 

  MS. PERRY:  And I'm sorry. 

  CHAIR GRIFFIS:  No, I understand, Ms. 

Perry, and this is my trepidation and I'm, you know, I 

think we let it go too far.  This is out of the 

purview of what we can deal with, and this is some of 

what I was talking about, but let me allow the 

questions, because there was a lot of specific things 

that came up regarding you.  But there is only so far 

we should go with this. 

  MS. PERRY:  Okay.  Isn't it true that the 

ANC, the night of June 16th, heard testimony for close 

to or about three hours on this case in addition to 

another, a long with other agenda items? 

  MS. LOBEL:  Yes. 

  MS. PERRY:  And isn't it true I only 

walked to the back of the room one time during that 

whole meeting? 

  MS. LOBEL:  No, it may have been one time, 

but you were back there for probably an hour. 

  MS. PERRY:  Well, isn't it true that I 

stood in the back of the room talking to Mr. Feola?  I 

also talked to Paul King, who is a Burke supporter, 

and to my fellow Commissioner sitting back there who 

testified on the last panel?  Those were the people 
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that I talked to.  So they were Burke supporters. 

  MS. LOBEL:  And you talked to Burke 

opponents about -- 

  MS. PERRY:  So I talked to both equally in 

the back of the room.  I just wanted to get at that. 

  MS. LOBEL:  You weren't up front. 

  MS. PERRY:  I was listening from the -- I 

was standing in the back of the room. 

  BOARD MEMBER ETHERLY:  I think we have 

probably got what we need. 

  MS. PERRY:  Okay.  Kathy Wiss is a former 

Burke parent and she is also the chair of our ANC.  Is 

that not correct? 

  MS. LOBEL:  You know, yes. 

  MS. PERRY:  And didn't she also say that 

her vote was not only because the record was not kept, 

because of the late submissions after the record?  She 

also noticed Burke traffic being dropped off on Upton 

Street after the 8:15 and 8:30 deadlines? 

  MS. LOBEL:  I don't recall her saying that 

at all. 

  MS. PERRY:  Well, I think we would have to 

go back to the transcript. 

  MS. LOBEL:  In fact, I recall that she 

actually said she went over and looked at the traffic 
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and it looked fine to her, but -- 

  MS. PERRY:  Well -- 

  MS. LOBEL:  You know, I will defer to the 

record. 

  MS. PERRY:  Okay. 

  CHAIR GRIFFIS:  Anything else? 

  MS. PERRY:  Yes.  Doesn't the ANC have 

Sunshine Laws, so that anybody who wants to see 

correspondence sent to all ANC Commissioners have the 

right to see it? 

  MS. LOBEL:  Absolutely, and I expected -- 

  MS. PERRY:  And didn't Burke come over and 

examine the ANC files to see all of the other material 

that we got? 

  MS. LOBEL:  I don't know if Burke did, but 

the fact is is that I don't recall Burke having 

received any emails from opponents of its application 

in the way Ms. Weissman received my email. 

  MS. PERRY:  I can't respond, answer to 

that one. 

  MS. LOBEL:  Well, the email was sent. 

  CHAIR GRIFFIS:  Any other questions, Ms. 

Perry? 

  MS. PERRY:  Just one.  You have also 

accused me of reporting about a bench and that they 
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were not Burke students.  I was there and it was a 

former property manager. 

  CHAIR GRIFFIS:  Is that a question? 

  MS. PERRY:  Yes.  So we did not bring it 

into evidence today, but I just want to say that I was 

at that scene.  The police were not called. 

  CHAIR GRIFFIS:  Were you aware that she 

was at the scene in that incident? 

  MS. LOBEL:  No. 

  CHAIR GRIFFIS:  Okay. 

  MS. LOBEL:  But the police were not -- 

  CHAIR GRIFFIS:  That's all, yes or no. 

  MS. PERRY:  The police were not called. 

  CHAIR GRIFFIS:  Okay.  Anything else?  

Sorry to go through that.  Any other cross 

examination, Mr. Brown, Mr. Gell?  Nothing?  Okay.  

Very well.  Thank you all very much.  We appreciate 

you coming down this evening.  Last call for the 

testimonies in support.  Is there anyone else here, 

persons to give testimony.  If not, let us go to Mr. 

Gell.  Are you ready? 

  MR. GELL:  Mr. Chairman? 

  CHAIR GRIFFIS:  Yes. 

  MR. GELL:  While I confer with some of the 

clients, I would like to give Dr. Barton a chance to 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 414

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

say her couple of minutes as part of our testimony, 

because she has to leave and it can count against our 

time. 

  CHAIR GRIFFIS:  Yes.  Do you want to put a 

witness on first and then start it all up? 

  DR. BARTON:  I'll be quick. 

  CHAIR GRIFFIS:  It doesn't bother me.  You 

guys can organize it as you will.  We're going to put 

52 of 30 up and yes, it ran a little down, 52, 30, and 

as soon as that's on there, you can prepare to go.  

And I would ask you just to state your name and your 

address for the record, and then it's all you.  

Actually, we're going to start it up now.  I'll keep 

track. 

  DR. BARTON:  Okay.  Shari Barton.  I live 

at 2920 Upton Street.  I have owned that house since 

1961, so I wanted to speak to the tipping issue, which 

was dismissed summarily by some of the people here, 

but when I moved to that street, it was a quiet street 

off of Connecticut Avenue. 

  We love the street.  Each time that 

something is added, something is taken from us, and 

that is our ability to park.  I arrived after 12 hours 

last night, a 12 hour drive, with two dogs and a cat 

and had nowhere to unload, and that was at 6:00 in the 
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evening.  There was something.  I don't know whether 

Burke was having something, but there were people and 

there was a policewoman out there, but there was 

nothing, nowhere to park. 

  But in 1975 when Marion Barry was doing 

the Transition Committee, I went up there to talk to 

him about the traffic on Upton Street, so that was 28 

years ago.  And if you can imagine, that was pre- 

Levine, pre-Burke expansion, pre-Howard Law School, 

all of that, and our traffic, so it just blows my mind 

that DDOT and OP have found nothing wrong in the past 

two years since the Burke request that things haven't 

gotten worse, because we are tipping right over. 

  I know there are two townhouses next to 

where Burke is going to expand or down the street from 

that that have been bought by the same person who is 

planning to keep going and buying these townhouses if 

the next set of expansion, not by Burke, but by 

someone, will take place.  That's all.  Thank you. 

  MR. GELL:  The first item of business, Mr. 

Chairman, is to ask the Board to qualify as experts 

two people.  One is our traffic expert, Joiz Mehra, 

who has been accepted prior to this in other cases as 

an expert in traffic engineering.  The other is an 

architect, Milton Shinberg, who has testified before 
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the Board, but I don't know if he has been qualified 

by the BZA as an architectural expert, and I have his 

resume here, which I will give you. 

  CHAIR GRIFFIS:  Do you have both resumes? 

  MR. GELL:  I don't have the resume for Mr. 

Mehra.  He said he had been qualified before, and we 

thought that would be sufficient, but I think he does 

have one with him if that's necessary.  Could I ask 

the time clock to stop while you're deliberating? 

  BOARD MEMBER ZAIDAIN:  I assume we're 

watching a video?  Can I assume that or are we putting 

on baseball? 

  MR. GELL:  We will have a video, yes.  I 

wish it were the baseball game. 

  CHAIR GRIFFIS:  I don't know.  Mr. Gell, 

you said you could produce copies of the other?  This 

is -- 

  MR. GELL:  I did give one copy to Ms. 

Bailey. 

  CHAIR GRIFFIS:  Okay, good.  Let's get 

copies down, and we'll just do some brief questions, I 

think, and we'll hear from parties if there is any 

comments on the expert requests.  And just for the 

record, Mr. Gell, this current Board actually have 

submitted at every case, specific on any expert that 
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is proffered, the resume that is attendant to that, 

whether that person has been taken as an expert prior 

or not, and it does fill out the record on each case. 

 And we have the president of NCB Associates, which is 

the traffic engineer, resume now before us.  Do the 

parties have also copies? 

  MR. GELL:  Yes. 

  CHAIR GRIFFIS:  Maybe that has been done. 

  MR. GELL:  I'll make sure.  Mr. Feola says 

he doesn't need it. 

  CHAIR GRIFFIS:  Mr. Mehra? 

  MR. MEHRA:  Yes, sir? 

  CHAIR GRIFFIS:  Okay.  This is a dense 

piece of text I have in front of me.  I note that you 

did the Middlebrook Road.  Talk to me about the 

District schools or urban schools that you have done 

traffic analysis for. 

  MR. MEHRA:  Yes, I actually have testified 

before this Board on several of those schools, 

including Field School. 

  CHAIR GRIFFIS:  Oh, that's what it was. 

  MR. MEHRA:  The previous application for 

Edmund Burke School. 

  CHAIR GRIFFIS:  Yes. 

  MR. MEHRA:  George Washington, Mount 
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Vernon Campus. 

  CHAIR GRIFFIS:  Right. 

  MR. MEHRA:  There are several other 

applications. 

  CHAIR GRIFFIS:  Okay.  Any other questions 

from the Board? 

  BOARD MEMBER ZAIDAIN:  None. 

  CHAIR GRIFFIS:  Do any of the parties have 

any comments, objections?  Okay.  Let me hear any 

objections for any expert status at this time.  If 

there is no objection, I take a consensus of the 

Board.  Mr. Shinberg has also been sworn in as an 

expert.  Any questions from the Board as an expert 

witness in architecture and design is what I 

understand that he has been proffered as?  Is that 

correct? 

  MR. GELL:  Yes, that is correct. 

  CHAIR GRIFFIS:  Okay.  Questions?  Any 

objections from the parties?  None being voiced, any 

objections from the Board.  Let's move on. 

  MR. GELL:  Thank you, Mr. Chairman.  I 

have given Ms. Bailey, and she will pass out among 

you, a copy of a memorandum of law, which I prepared, 

which shows that Burke will not be able to build this 

bridge without a variance.  I won't go into anything 
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further.  I think it makes its own case. 

  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  But I just wanted to get that 

into the record, as well. 

  CHAIR GRIFFIS:  Indeed. 

  MR. GELL:  I also am passing out for you 

an outline of our major points, and the people 

testifying will go roughly along those lines.  We hope 

to cover them all in the time remaining, but it's just 

a way to help you to kind of organize our thoughts. 

  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  Thank you very much. 

  CHAIR GRIFFIS:  Actually, I'm sorry, a 

quick question.  Mr. Moy, of course, you can stop the 

clock when I ask questions.  You have a tape.  Can you 

tell me what's on that tape? 

  MR. GELL:  The tape has a number of things 

on it.  It basically shows activities in the 

neighborhood, both from Burke students, from buses, 

from cars. 

  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  It's a variety of things. 

  CHAIR GRIFFIS:  Do you have 20 copies that 

are being submitted in of the tape? 

  MR. GELL:  Yes, I do. 
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  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  Not of the tape.  It's a 

running tape, but we can make a copy for the Board. 

  CHAIR GRIFFIS:  No, I'm going to need 20 

copies if you're going to offer it as evidence.  It's 

just like any other submission into the record.  It's 

got to go to every party that is involved here.  It 

has to go to the OZ.  It has to go to each individual 

member.  It's identical to a written submission that 

goes into the record. 

  MR. GELL:  Well, we would be glad to make 

20 copies. 

  CHAIR GRIFFIS:  Okay.  The other thing 

before we get started, because this will come up in 

cross examination, can you substantiate where this 

was, when it was done, who did it? 

  MR. GELL:  We do intend to do that, yes. 

  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  Would you like us to respond to 

that right now or -- 

  CHAIR GRIFFIS:  No, you're going to do 

that when you open the tape.  Okay. 

  MR. GELL:  All right. 

  CHAIR GRIFFIS:  Let's proceed. 

  MR. GELL:  Thank you.  I would like Ms. 
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Jodie -- 

  MS. SMOLITZ:  Smolitz. 

  MR. GELL:  Jodie Smolitz to handle the 

first part of this testimony along with Joiz Mehra, 

and she will present it with him in addition to some 

parts of the tape.  So I will turn it over to her now. 

  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  Thank you. 

  MS. SMOLITZ:  Thank you, Commissioners, 

and, you know, sorry for taking your time this 

evening, but the case we have before us is section 

206, special exception, and as we hear from our 

attorney, Mr. Gell, there are some variances that have 

not been applied for.  So, again, with both section 

206 and with variances, there are various levels of 

thresholds that Burke would have to comply with that 

is, of course, no adverse impacts and higher 

thresholds, of course, if variances are needed, which 

we believe they do. 

  We're going to start with a video just to 

show some of the adverse impacts on Upton Street 

neighborhood, because we do feel that it is at a 

tipping point, and you have seen from the 

Commissioner's report that we are in a sea of 

institutions.  So, please, start the video.  We're 
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going to start with traffic and then I will -- 

  MR. GELL:  Steve, could you turn the -- 

thank you very much. 

  MS. SMOLITZ:  We are going to actually 

start the video with traffic.  You know, schools play 

to our heart, but again, this is not a by-right use.  

  (Whereupon, a videotape was shown.) 

  MS. SMOLITZ:  This is residential.  The 

school has an entrance on Connecticut Avenue.  This is 

Connecticut Avenue southbound traffic during the 

school's peak morning hour at 8:00 a.m.  Connecticut 

Avenue has 40,000 vehicles daily.  You see the 

backups.  They are traveling here going towards 

downtown. 

  CHAIR GRIFFIS:  Can you present it by 

specifically where these shots are? 

  MS. SMOLITZ:  That was near Upton.  You 

will see it's tagged on the video. 

  CHAIR GRIFFIS:  Okay. 

  MS. SMOLITZ:  This is northbound 

Connecticut Avenue, which is two lanes only 

northbound, also during rush hour morning traffic.  

This is between Tilden, a half block away from the 

school's entrance.  That was an illegally parked car. 

 It happens weekly and cars have to swerve around.  
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This is the approach, both the southbound and 

northbound approach on Connecticut parents will take. 

   This is what Burke is saying that will do. 

 If you're traveling southbound to get to the school, 

you're going to go through five intersections.  This 

is Reno to Tilden.  You're going to get to another 

intersection.  Sorry we had to speed it up, because it 

takes awhile to do this. 

  CHAIR GRIFFIS:  They are speeding. 

  MS. SMOLITZ:  This is Connecticut Avenue. 

 This is the school's entrance.  It takes four 

minutes.  And I want to show you the video, July 11th, 

three days before our July 14th hearing.  This is 

summer traffic, but the path of least resistance is to 

cut through the alleys from VZ to Van Ness, takes one 

minute.  The path of least resistance for driving, for 

parents who are in a hurry, for weather conditions, is 

not as we say a TMP that involves five intersections 

to get to a Connecticut Avenue entrance. 

  Violations occur.  This is a drop-off of a 

Burke student just a few weeks ago on northbound 

Connecticut Avenue.  This is the location of the 

proposed expansion.  The student, we followed him, not 

stopping him, and I'm sorry for having to do this, but 

he is going to the school and that's a violation and 
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that is illegal to drop off on Connecticut Avenue. 

  In addition, that was a parent dropping 

off on VZ.  But here is the Upton east/west alley.  

This is a dead end alley, morning rush hour.  This is 

what I call my alley gauntlet I go through.  This is a 

van starting to pull in to unload students, saw the 

camera, started backing out the alley the wrong way.  

This is a one way alley.  You will see the sign in 

just a moment, and they are backing out the wrong way. 

 But this is my dead end alley.  I drive through this 

every morning.  This is our only egress to get out of 

our homes.  There are six homes by the Burke School, 

and the van is backing up the wrong way to let me out. 

 There is traffic there. 

  We also get behind the Burke shuttle bus. 

 This is the alley from Van Ness to Upton.  You will 

see no police officer here directing traffic on this 

particular morning.  They are not there every day.  

The bus takes up the whole narrow street.  This is 

Upton.  The bus makes a turn to 29th Street and you 

will see a car in the morning who has to come to a 

complete stop to pass this bus who is taking the 

entire street. 

  And this isn't an only car.  People travel 

Upton.  They travel 29th, but here comes another car 
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that is going to have to stop to get around the bus.  

And the school is saying the shuttle bus solves 

problems, but it also creates problems.  It creates 

congestion and it's not a safe situation. 

  This is westbound Upton Street at 2:30.  

Let's talk about afternoon.  Burke School does not 

have an afternoon management nor an enforcement plan 

in this proposal for you.  You are going to see cars 

double parked.  Parents stop in the street.  It's not 

just one car.  Here's comes -- it's going to be a 

second car, a third car and this is, you know, right 

before school.  It's 2:30 still, but parents are 

starting to get there and double park.  Somebody is 

going to put their mirror in so Michelle, my neighbor, 

can pass illegally to get by. 

  This is a Burke charter bus, which they 

lease for all their events.  They are saying these 

buses will go on Connecticut Avenue, but we say this 

is at 6:30 p.m.  This is rush hour on Connecticut 

Avenue and we find it very difficult to believe that 

these buses can safety and legally be placed there for 

pickup. 

  But here is something very important.  

This is rush hour when we come back to our homes.  

This is the Upton/Van Ness alley.  This is a bus 
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driver dropping off students for a visiting game.  

It's 5:40 when Michelle first videotaped him, and he 

has parked illegally there in the alley.  Rob, can 

you, please, play the volume on this, please? 

  When I say there is no afternoon 

enforcement, there is an officer there, but as you can 

see, people are just stopping in the street, Burke 

traffic.  That is in front of the school right there. 

 There are some cars double parked on the street and  

I'll let you listen to this.  10 minutes.  It's a one 

way alley. 

  CHAIR GRIFFIS:  Is that you talking on the 

tape? 

  MS. SMOLITZ:  This is my neighbor, 

Michelle.  She did all the filming and editing. 

  CHAIR GRIFFIS:  Is she here? 

  MS. SMOLITZ:  She had to leave to go to 

her baby.  She could be here later, I mean, the 28th. 

  CHAIR GRIFFIS:  9:00? 

  MS. SMOLITZ:  Please, listen. 

  (Audio of video) 

  SPEAKER ONE:  There are cars here, you 

know, double parking here.  Look at all these cars 

double parked here from the Burke School.  They are 

not supposed to double park.  You're not supposed to 
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allow them to double park like that. 

  SPEAKER TWO:  Please, take it up with the 

school. 

  (End of audio) 

  MS. SMOLITZ:  I hope you noticed that he 

said, please, take it up with the school.  This is the 

enforcement that we have in the afternoons during rush 

hour, and I would like to say we have no enforcement 

in the afternoon rush hour, whether it's after school 

of after events. 

  Here is a car.  This is the alley someone 

is trying to get through.  This is the Upton/Van Ness 

alley, is a busy alley and cars use this.  And I want 

to point out that this is where the school is saying 

that they are going to create two lanes of traffic, 

the alley traffic and the Burke traffic.  This is a 

dangerous intersection and what will the parents do?  

This is a Burke parent picking up in the Tilden alley 

to access Tilden. 

  You are going to hear testimony in a 

minute from Mr. Mehra, our expert.  Connecticut Avenue 

at rush hour to access this Connecticut Avenue 

entrance is going to be virtually impossible.  And the 

thing that is troubling about DDOT is that they are 

saying all these visiting buses are going to have to 
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park now via Van Ness, via the back alley in our homes 

and there is no parking there available, but this is 

afternoon rush hour.  I mean, this happens daily.  

There is no afternoon enforcement. 

  Let's look at some other impacts.  Burke's 

neighborhood encroachment.  As you are about to see, 

this is the site that was demolished, and I'm sorry 

for having to show this, but right now, the school 

lacks basic athletic facilities, and with the student 

density being seven times that of the new Field School 

who has a campus, it makes one thing strikingly clear, 

that unfortunately the neighborhood has to be an 

extension of the campus. 

  This is 29th Street and Upton and this is, 

you know, the track team running sprints.  And, you 

know, while assuming that it's unfortunate, we find it 

unsafe.  Students do need basic athletic facilities.  

D.C. public schools require it and private schools in 

northwest Washington do provide it, but again, going 

about safety, this is an alley they are sprinting 

across and this is just one location.  There are many 

other locations that are the site. 

  This is the Howard Law field further down 

on Upton, and it is used daily and it's not part of 

their Campus Plan.  This is Connecticut Avenue, which 
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is part of the track team's run, as well.  All of this 

is happening towards rush hour time.  Here are the 

joggers going across the intersection, which you 

learned about, it's a dangerous intersection at Upton 

and Connecticut. 

  So as we say to you, this is an unsafe 

situation.  But farther, there is pedestrian safety 

issues aside from athletics, and that is the alley 

once again, the alley gauntlet that we run.  Students 

in the alley, you know, impacts, unfortunately, and 

this is something that is, you know, sanctioned by the 

school.  And lunchtime is a free time and students use 

the path of least resistance, which is the alley. 

  This is the Van Ness/Upton alley at 

lunchtime.  This alley does have traffic and as you 

will see, Michelle took all of this video, but here 

are students jaywalking on Van Ness Street that we had 

talked about earlier, and I wished I could fast 

forward a little bit.  It's a one way alley and they 

are Burke students and as you will see, the next 

group, they were filmed.  These are not -- you know, 

they are the students from the school and as you see, 

this is not a safe situation.  You will see them going 

to the school and cars travel this alley daily. 

  But what is also troubling is the 
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jaywalking and in just a minute, Michelle had filmed 

someone about to get hit by a car, and I am again 

really sorry, but this was all part of the same time. 

 But this alley is used for delivery trucks.  It's 

used for trash trucks.  It is used for the oil trucks 

that come every week for the Brown Building, so, you 

know, we are very concerned.  We have expressed our 

concerns to the school about pedestrian safety in the 

alley and, unfortunately, no pedestrian bridge or 

anything is going to really save that. 

  Residential impact on the shared alley.  

Once again, this is a dead end one alley shared by six 

residents.  This is their only egress.  This is 

actually a school bus, one of the visiting school 

buses.  There are, like I said, more than 60 events, 

athletic events, hosted at the school.  Listen 

carefully.  This is our alley.  We can't get to our 

homes.  That's our only way out and we're blocked in 

by a car. 

  And that is the school and this is the 

public alley.  Rob, can you fast forward this, please. 

 This, as you notice, is a student parked in front of 

Michelle's car.  We'll speed that up for time 

purposes.  Rob, keep going.  The alley gauntlet. 

  This is the construction period when they 
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just put in a new air conditioner or something.  For 

them to say with the plans what the impacts on the 

alley system will be, we're very concerned about.  For 

them to say that there are no penalties involved, we 

believe our alley, our only egress, will be blocked 

and we do have concerns with that, and it does impact 

the neighborhood seriously, because they are saying 

staging will occur on Connecticut Avenue even with 

parking, and we find that very difficult to believe 

with the availability of parking on Connecticut Avenue 

during the rush hour periods. 

  And lastly, kind of the destruction, the 

erosion of the residential fabric, you know, after the 

last unanimous vote from the BZA, after the vote was 

denied for the Burke School, they did demolish the 

properties afterwards without notice to the neighbors. 

 But, you know, these weren't the only homes that were 

destroyed residential property.  Before that, there 

were two homes demolished prior to that with the 1983 

expansion. 

  This is the corner of Connecticut Avenue, 

but these were residential properties R-5-D.  We do 

feel that now, you know, especially, I know, at my 

home we are the residential sandwich.  We are the only 

six homes there that exist now since these properties 
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were destroyed, and I will stop at that and we'll go 

directly to Mr. Mehra who I will ask about Connecticut 

Avenue. 

  Mr. Mehra, what's going to happen to 

Connecticut Avenue traffic if this school is built 

with an entrance on Connecticut Avenue? 

  MR. MEHRA:  I think, obviously, when you 

add a new curb cut on a major arterial, it is going to 

affect traffic flow on particularly the northbound 

direction, because at that particular location, only 

right in and right out of the garage is permitted. 

  MS. SMOLITZ:  And what did you observe 

during the Connecticut, you know, rush hour times of 

when the school is actually -- their peak time between 

3:00 to 4:00 time frame? 

  MR. MEHRA:  Yes, I observed the traffic 

between 3:30 and just a little over 4:00, and during 

that time period, the northbound traffic of 

Connecticut Avenue was sort of blocked from Van Ness 

through Upton onto Tilden and, essentially, that is 

the path that all the parents are required to take to 

get into the parking garage, which is the northbound 

Connecticut Avenue into the right turn into the 

parking garage. 

  MS. SMOLITZ:  And with the study with 
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Wells and, for example, the Connecticut Avenue Study, 

what is this level of service and did you find any 

errors? 

  MR. MEHRA:  I think one of the things I 

want to touch upon is Commissioner Hood had earlier 

asked a question of Mr. Laden regarding the levels of 

service on Connecticut Avenue, particularly in 

relation to the study that DDOT had done.  And I have 

the results from the draft report, not the final, and 

assuming that the levels of service have not changed 

between the draft and the final, the study showed that 

at the intersection of Connecticut Avenue and Tilden, 

the level of service is D in the existing conditions, 

which was 2002.  And then in the future with the 

school, it drops to a level of service E.  That is 

during the a.m. peak hour.  In the p.m. peak hour, the 

level of service is an E at Connecticut and Tilden, 

and that drops to a level of service F in the future. 

  Moving up to Van Ness.  The intersection 

of Connecticut Avenue and Van Ness is operating at a 

level of service C during the a.m. peak hour, and that 

drops to a level of service E in the future.  And 

during the p.m. peak hour, it's an F right now, which 

it totally failure, and that remains an F in the 

future.  The delay in today's conditions is about 130 
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seconds per vehicle, and that increases to 160 seconds 

per vehicle in the future. 

  MS. SMOLITZ:  So if you have something 

failing by any standards, by putting an entrance with 

a right turn in, right turn out, it's going to impact 

traffic on Connecticut Avenue? 

  MR. MEHRA:  I am assuming that the DDOT 

Study for the future conditions did have the driveway 

in the analysis, so the level of service that you see 

here are sort of including that new driveway. 

  MS. SMOLITZ:  Let's take a look at Upton 

Street impacts.  All traffic is car pool traffic, by 

the way, entering onto Connecticut Avenue is going to 

exit onto Upton Street, but what the school has 

created is three lanes of traffic that is visible to 

Upton Street.  Well, there is the public alley, it's 

one lane, and then we have got the two lanes that we 

added real live cars since they are only sketched in 

on your previous drawing, this is from the Burke 

report, that shows two lanes of traffic having to 

merge into one lane, but we now have a 26 wide curb 

cut onto Upton Street, residential Upton Street. 

  There exists there serious vehicular 

conflict points, but what else can you say about this 

intersection because of all the traffic and such, Mr. 
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Mehra? 

  MR. MEHRA:  I think this is Upton Street 

running east/west and this is the alley between Upton 

and Van Ness.  Essentially, the alley is supposed to 

operate one way southbound, and this is a new driveway 

that would be the driveway for the exiting traffic 

from the school.  Although, the graphic is not really 

that clear, but what this vehicle is showing is a 

vehicle that is trying to make a left turn from the 

alley onto Upton Street.  This is a vehicle that is 

actually coming on the school driveway and trying to 

make a left turn onto Upton to go to -- no, this one 

making a left turn, making a left turn to go towards 

Tilden. 

  And in addition, there is traffic on Upton 

Street.  What is not shown in this graphic is the 

school pedestrian traffic or the students that will be 

also on Upton Street crossing the alley at this point. 

 So, essentially, what you see is really a major 

conflict point between vehicle/vehicle and 

vehicle/pedestrians. 

  MS. SMOLITZ:  And two more questions about 

that.  What happens on those mornings that we have no 

police officer, which is the case often?  What is 

going to happen if there is no police enforcement 
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there? 

  MR. MEHRA:  Well, I guess, obviously, the 

situation is going to be worse than what it would be 

with the police officer there. 

  MS. SMOLITZ:  And what about during the 

dark in the evening for evening events and at night?  

It should be equally bad? 

  MR. MEHRA:  It should be equally bad, yes. 

  MS. SMOLITZ:  Okay.  Also, a final 

question, you know, Burke is proposing a 33 foot long 

pedestrian bridge to connect these two buildings.  

What happens if there is no pedestrian bridge, because 

they can't build one, because they don't have a 

variance? 

  MR. MEHRA:  If the pedestrian bridge is 

not built, obviously, most of the children will have 

to actually cross the alley here, and I believe Mr. 

Laden mentioned earlier, too, that it results in a 

more dangerous situation without the bridge. 

  MS. SMOLITZ:  Okay.  If we could move to 

the next slide, which is Burke's Transportation 

Management Plan.  You are going to see sites where 

they are only committed to drop off.  This is the 

morning plan and this is the plan submitted to the 

BZA, but again, we would like to submit that there is 
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no afternoon plan other than coming into the 

Connecticut Avenue entrance.  It has drop-offs at 

Tilden.  The Xs show the drop-off points. 

  Have you witnessed, especially like Van 

Ness Street is one of the drop-offs, have you 

witnessed any unsafe situations in your observations? 

  MR. MEHRA:  Yes, I was there last week 

during the morning peak hour, and what I saw was 

several violations in terms of the TMP as proposed.  

First of all, during the 15 minute period that I was 

there, at least four to five vehicles stopped right at 

the intersection of Van Ness and Connecticut Avenue 

going in the eastbound direction, and they dropped off 

the Burke children right at the -- right in the right 

turn lane, and in a few situations there were traffic 

behind them, three to four cars. 

  One, which was quite dangerous, I saw, was 

that a vehicle came southbound on Connecticut Avenue, 

made a right turn and stopped right at the corner of 

Van Ness and Connecticut and dropped a Burke student 

off.  What that did was there was another vehicle 

trying to make a right turn behind that, which 

essentially blocked the northbound, excuse me, the 

southbound Connecticut right lane.  That was another 

thing. 
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  The third thing that I noticed was there 

was three students who crossed Van Ness Street right 

in the middle of the block.  So these are some of the, 

I guess you can say, violations that I saw on that 

day. 

  MS. SMOLITZ:  And they impact traffic, you 

know, congestion and, of course, pedestrian safety, as 

well. 

  MR. MEHRA:  Right. 

  MS. SMOLITZ:  And again, going -- 

  MR. MEHRA:  I wanted to make a comment. 

  MS. SMOLITZ:  Yes. 

  MR. MEHRA:  On Upton Street also, Upton 

Street in the TMP is supposed to have drop-offs only 

of car pools of three children or more.  During the 

period that I was there, I observed 40 percent of the 

vehicles dropped off less than three children from the 

car. 

  MS. SMOLITZ:  So when we talk about 

compliance, we're talking about car pool violations, 

being dropped off in these 11 other prohibited points, 

as well, so is this Compliance Plan with 11 prohibited 

areas and car pool, you know, limitations, is this a 

realistic and is it an enforceable plan? 

  MR. MEHRA:  I think when you look at the 
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whole area that needs to be covered, it's 

unenforceable.  You cannot have people stationed at 

every drop-off or pickup point to see whether the 

parents are following the rules, and I think that 

leads back to the number of violations.  Unless you 

have daily monitoring of all the sites, there is no 

way you can observe that there are 40 violations in a 

month or 10 violations in a week. 

  MS. SMOLITZ:  And as far as the 

monitoring, for example, in the Wells Study, you know, 

what did the students do in the case with like the 19 

violations observed in the alley?  That was the case 

they surveyed.  Only five said they actually did it.  

So do you know why?  What kind of monitoring would 

have to be in place? 

  MR. MEHRA:  Well, the survey showed, 

according to the students, that only five students 

were dropped off in the alley, but the observed number 

was 19.  So what that shows is that if you do 

monitoring with a survey only, that will not work. 

  MS. SMOLITZ:  Okay.  Going along to, like 

I said, we have already mentioned there is no 

Afternoon Enforcement Plan with fines and penalties 

and such, but let's go to the better than it was.  You 

can say that traffic would be better if they were in 
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compliance, correct? 

  MR. MEHRA:  Well, the thing is if you look 

at the total vehicle trip generation, if you have 270 

students and 35 faculty and there is no TMP, during 

the morning period you will have 238 vehicles 

approaching the school.  With 320 students and 70 

faculty and with a TMP, you have about 266 vehicles 

approaching the school. 

  MS. SMOLITZ:  Okay.  Thank you, Mr. Mehra. 

  MR. GELL:  Now, I would like to ask Mr. 

John Dougherty to give his statement.  He is president 

of NULS. 

  CHAIR GRIFFIS:  And we have all these 

exhibits that are being shown submitted into the 

record, correct, Mr. Gell? 

  MR. GELL:  We will submit copies. 

  CHAIR GRIFFIS:  Okay. 

  MR. GELL:  Of everything that we're 

presenting. 

  MR. DOUGHERTY:  Mr. Chairman, members of 

the Board -- 

  CHAIR GRIFFIS:  Can you turn on your 

microphone, please? 

  MR. DOUGHERTY:  Mr. Chairman, members of 

the Board, my name is John Dougherty.  I am a 
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homeowner who resides at 2957 Tilden Street.  I am 

also chairman of the Neighbors for Liveable Streets, a 

neighborhood organization that opposes Burke's plans. 

 We opposes these plans, because they would add to an 

already impossible traffic situation and because it 

would irrevocably alter the residential character of 

our neighborhood. 

  With respect to impact, there are a large 

number of impacts.  I'm going to touch just very 

briefly on several, because I think it's important 

that even though Burke can say well, this answer to 

that impact or this answer to that impact, the 

cumulative number of impacts in this case, I think, is 

really astonishing and demonstrates the impact that 

this expansion would have on the neighborhood. 

  First, I would note that Burke is not a 

typical school.  It does not have a cafeteria.  It 

does not have athletic facilities.  This means that 

Burke students are forced to roam the neighborhood.  

That has a large impact on the neighborhood as we have 

seen from the video. 

  Second, we look at the neighborhood to the 

east of Burke.  It's not a typical neighborhood.  It's 

a residential area without a normal traffic grid, and 

this adversely affects traffic congestion.  The other 
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thing with the neighborhood there is we are a very 

small neighborhood.  You saw from the slides we're 

basically just a little island in this sea of 

institutions.  The neighborhood is over 

institutionalized.  We have paid our dues.  We cannot 

support more institutional activity without destroying 

the residential character of the neighborhood. 

  Third, the area to the west of Burke is 

not your typical school case.  It's Connecticut 

Avenue.  The street already has an impossible traffic 

load.  The sidewalk provides access to the subway and 

shopping for thousands of apartment dwellers.  Into 

this environment, Burke proposes to add a substantial 

amount of new traffic.  It also proposes that this 

automobile traffic would cross the sidewalk in order 

to use Burke's traffic roundabout.  Burke's expansion 

would, therefore, have an impact on Connecticut Avenue 

and would present safety concerns for pedestrians. 

  Fourth, the new building is not a typical 

school building.  Instead, it would be a large 

building connected to Burke's present building by a 

skywalk over the public alley.  It would be the large 

traffic roundabout together with loading and unloading 

areas.  The result would be a large commercial looking 

complex that is inconsistent with a residential 
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neighborhood. 

  Fifth, Burke cannot be trusted.  The 

application is full of promises about what Burke will 

do in the future to reduce the impact of the 

expansion.  However, Burke has blatantly defied the 

zoning laws and has not dealt fairly with its 

neighbors of the ANC.  It has been noted before that 

Burke is not in compliance with the BZA's 1983 order. 

 I won't go into that much.  I would just also note 

that last year, the Department of Consumer and 

Regulatory Affairs found that this noncompliance by 

Burke was both obviously calculated and conscious. 

  In view of Burke's past track record, we 

believe Burke should not be allowed to expand until it 

establishes that it is willing to be a responsible 

citizen and a good neighbor.  Approval of the 

application under the present circumstances would 

reward Burke for its misconduct and make a mockery of 

the zoning process. 

  I would like to make a few comments on 

Burke's application.  I will try to skip fairly 

quickly over community outreach, but, again, that has 

been raised by Burke here again today.  We believe 

they have misrepresented their community outreach 

efforts and, in particular, the Burke Neighborhood 
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Advisory Committee or BNAC.  They have counted BNAC 

without disclosing that it was handpicked by Burke, 

that it included Burke parents and others who have 

close ties to the school, and that it excluded anyone 

who had expressed concerns about Burke's expansion. 

  Only in the final stages under severe 

neighborhood pressure did Burke finally include two 

persons who had opposed Burke's prior plans.  I was an 

active member of BNAC for nine months.  I resigned 

when Burke filed its application before finalizing its 

traffic plans and without allowing the neighborhood an 

opportunity to comment on its plans.  I would note 

that several other members of BNAC also now oppose 

Burke's plans. 

  You have heard a lot today about the 

Enforcement Plan.  One of the main things I would like 

to note about the Enforcement Plan is that it 

addresses only a small number of traffic issues, and 

some of those relatively minor traffic issues.  What 

it does not address is most of the concerns that I 

mentioned earlier in my presentation. 

  I would also note that the Enforcement 

Plan is hopelessly flawed.  The composition of the 

committee is skewed in favor of Burke.  The criteria 

for sanctions are too limited, and the sanctions 
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themselves are inadequate.  First, the committee is 

divided equally between Burke and the neighborhood.  

This means that it will be impossible for the 

committee to take action against Burke unless Burke 

decides to vote against itself. 

  Moreover, the neighbors have already 

considered the structure of the committee, and we 

decided that the committee is meaningless and mere 

window dressing.  Thus, it is highly unlikely that 

Burke would find anyone other than hardcore Burke 

supporters who would be willing to serve on this 

committee. 

  Second, the infraction criteria address 

only minor violations, such as unauthorized student 

drop-offs.  They do not address significant issues, 

such as traffic congestion or pedestrian safety. 

  Third, we question the figure of two 

infractions a day as being "satisfactory."  It is 

likely that most infractions will take place outside 

of the immediate school area.  Thus, they will not be 

detected by Burke's traffic officers. 

  It should also be noted that there is no 

effective means of dealing with neighborhood 

complaints.  In particular, there are no clear 

guidelines as to what must be done to prove a 
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violation.  I would reference back to the video you 

saw in terms of how do you prove a violation.  You saw 

the car following students here and there. 

  I mean, how do you prove that they are 

Burke students?  To try to do that, to impose that 

burden on the neighborhood is a terrific burden, and 

when we have been trying to document it, we have had 

students swear at people, threaten them.  We believe 

the neighborhood should not be put in the position of 

being the enforcement agency for Burke.  That is not a 

task that we really want to undertake, and we think 

it's unfair to impose that on us. 

  As I said, there are no guidelines as to 

what you must prove.  Therefore, unless a Burke 

offender admits to a violation, it's unlikely that the 

committee will find one that has occurred.  For all 

these reasons, it's doubtful that many infractions 

will be recorded even if dozens are taking place on a 

daily basis.  Next, even if a large number of 

infractions are recorded, Burke committee members may 

refuse to award sanctions if they believe Burke is 

making efforts to improve. 

  You have heard a lot from the proponents 

that this is a very rigorous Enforcement Plan, that 

there are going to be large fines and so forth, but 
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there is really no effective mechanism for the 

committee to awards those, especially if half the 

members on the committee don't want to award them, 

because the committee always has the right not to 

award sanctions even if they think Burke has committed 

violations if they believe Burke is making efforts to 

improve. 

  Finally, in the unlikely event that the 

committee would decide that sanctions were warranted, 

it should be noted the maximum penalty is two tuitions 

or $40,000, whereas the increase in Burke's enrollment 

that they are asking the Board to approve is 50 

tuitions or $1 million.  I suggest something is a 

little out of kilter here. 

  Sixth, in the unlikely event that 

sanctions are imposed, the money does not go to the 

neighborhood that has been harmed by Burke, but either 

to a charity or to efforts that support Burke's 

Management Plan.  That is the money goes back to 

Burke.  You will recall that the NARDS panel, if I 

have got the name right, that was here previously, 

which included almost all of them were BNAC members, 

you will recall that those people could not answer 

Karen Perry's simple question about where does the 

money go?  I find their failure to answer that one 
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question about the Enforcement Plan very strange in 

terms of their support for that plan. 

  Lastly, the Traffic Plan and the 

Enforcement Plan are untried.  Burke has had more than 

two years since the last BZA meeting to come up with 

traffic and enforcement plans that work, including 

mandatory plans instead of the kind of mishy-mashy 

voluntary plan that they have now.  Such plans could, 

of course, not deal with the impact of Burke's future 

expansion, but realistic plans on their present 

traffic situation could have shown that they were 

capable of handling their present traffic and it could 

have served as a model for the future. 

  However, Burke has failed to implement 

such plans.  Instead, Burke says we should trust it to 

implement satisfactory plans in the future.  From the 

neighborhood's perspective, such trust is not 

warranted.  We, therefore, ask you to deny Burke's 

application. 

  CHAIR GRIFFIS:  Good. 

  MR. DOUGHERTY:  Thank you. 

  CHAIR GRIFFIS:  Thank you.  Mr. Moy, can 

you stop the clock for just a moment?  First of all, 

Mr. Gell, let me verify.  The other parties that are 

in opposition, are you planning to present a case in 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 449

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the time?  Mr. Brown, you are? 

  MR. JAMES BROWN:  Yes, about three or four 

minutes. 

  CHAIR GRIFFIS:  Okay.  You realize that 

that's your time also that's running down?  Okay.  As 

long as it's all coordinated, because once that clock 

rings -- okay.  Mr. Gell?  Right.  We'll accept 

written.  And is the Linda Jay party present?  Okay.  

Are you planning to present a case? 

  MS. JAY:  I have to leave.  I have  

written -- 

  CHAIR GRIFFIS:  Have you all -- 

  MR. GELL:  Mr. Chairman, I think she was 

going to make that during the general comment period. 

  CHAIR GRIFFIS:  Why?  She's a party. 

  MR. GELL:  She -- 

  CHAIR GRIFFIS:  Have you guys all 

coordinated this hour?  You know that?  Okay.  That's 

all I need to say.  Let's go. 

  MR. GELL:  Milton Shinberg is an architect 

and he will speak to architectural issues, and he is 

also a neighbor. 

  MR. SHINBERG:  In the interest of time, I 

have a written version of comments I have made about 

the presentation as I believe it should have affected 
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OP's review.  I live at 2949 Upton Street.  I have 

been there for 18 years and was very happy to have the 

school as a neighbor, and at the same time don't 

believe I am obligated to accept its expansion as a 

neighbor, but instead to be thoughtful in considering 

it. 

  A lot of what I can do in detail, I won't 

take too much time, I'm just going to pass by, and the 

loading dock, for example, we have already discussed 

in some detail.  I don't think we need to go through 

that. 

  The bridge, we consider to be essential to 

safety and without the bridge, we think the project is 

not safe.  We also think that the right way to look at 

this site is that it is a self imposed choice of a 

split site, and that much of what makes this an 

unforgiving site comes from the fact that it is 

separated from an alley and the school has chosen this 

as a place to expand. 

  And one technical comment.  There is a 

constant repetition of describing the expansion as an 

addition, and many things are assumed to be okay 

because it's an addition.  It is not.  All the 

obligations that go to a new building go to that. 

  In terms of the character of the bridge, 
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however, the other side of that coin is the kind of 

catch 22 the neighbors are locked into here.  We see 

it as a critical safety issue and part of the core of 

the proposal to integrate these two locations.  On the 

other hand, it contributes to a commercial, even an 

industrial quality, which we think is completely 

inappropriate to the neighborhood fabric, and creates 

a drawbridge between the Connecticut Avenue building 

and the residential area, and that drawbridge brings 

the Connecticut Avenue quality more into the 

neighborhood, not less. 

  Is it institutional or commercial?  The 

way we see the building, and I think the drawings will 

support this, is that it is more like an institutional 

building, I'm sorry, an office building because of the 

degree of commercial elements that are exposed perched 

over those service areas. 

  First of all, it's almost completely open. 

 It has more perimeter for service than a typical 

retail or office building.  It's a drive through, and 

in that drive through, the neighbors face much of it. 

 The greatest length of it is open to our view.  From 

our point looking out, instead of having a building, 

which buffers us from Connecticut Avenue, we look 

right through this service area to Connecticut Avenue. 
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 We believe this creates a violation of the 

residential character and an objectionable condition. 

  Much has been made of the fact that this 

should be considered okay, because it's a Connecticut 

Avenue building and Connecticut Avenue can take more 

than a residential street.  Consider from Porter 

Street North to Van Ness.  This is the only building 

built for a nonresidential use in the six blocks worth 

of Porter Street. 

  This is a tear in the fabric of the 

apartment buildings, which are the character of 

Connecticut Avenue for most of its length from Calvert 

Street North, residential apartment buildings, 

commercial segments, residential apartment buildings. 

 And the areas that have been traditionally and are 

zoned to be residential apartment buildings, this 

would be a gap.  We think it will change how 

Washington views Connecticut Avenue. 

  Because of the character of this site, 

because it is not deep enough, because the circulation 

has to take place around it, the entrances become 

multiple and confused.  There is an entrance on 

Connecticut Avenue, but does that make it a 

Connecticut Avenue building?  The answer is no. 

  The entrances to work to get across to the 
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drop-off area have to continue around from the 

Connecticut Avenue corner not the Connecticut Avenue 

face, from its corner around Upton Street and back 

around to the drop-off area.  So here we have a 

building with a relatively small footprint and an 

enormous amount of entrance, most of which faces Upton 

Street not Connecticut Avenue. 

  This is a consequence from an unforgiving 

site that does not allow a way to back off from that 

impact on a residential neighborhood.  Now, if this 

was a residential building, let's not think for a 

moment about how big it would be or how many residents 

it would have, a dark street is what comes from an 

institutional building on a residential street.  That 

is what we have with the current school.  When they 

are not there, unlike the houses that are on the 

street, we have a dark street.  It's the Downtown 

Syndrome.  That is something we don't need more of.  

That is something we need less of. 

  The life of a residential neighborhood 

depends on activity, liveability and character.  We 

don't get that out of this.  But what would be lit?  

The service areas would be lit, because they have to 

be made secure, so the least residential character of 

this building is what will be broadcast through 
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lighting to everyone on the Upton Street side.  To say 

it simply, there is a face on Connecticut Avenue, but 

the backside is on Upton. 

  Okay.  I am not going to comment about the 

access splitting from two lanes to three lanes as you 

go into the building, but, please, note when you 

examine the plans just briefly that the two lanes that 

come in are going to go down into the parking garage. 

 One lane splits off to provide access to the drive 

through.  As an architect, when I look at this, I know 

that it doesn't have to be perfect yet, but it has to 

be credible. 

  When I look at that, I don't see proof and 

I think the burden goes to the school that this turn 

will work and be comfortable enough that parents will 

actually use it or that there is distance to come in 

and not miss the starting point of that ramp, and the 

applicant has not shown that it will work.  I am 

dubious that it will.  If there is a loading dock 

added on the east end of that, that takes even more 

space away from the clearance for that ramp down to 

the parking area. 

  Access to parking, access to the drop-off 

are critical elements of the scheme.  We don't know if 

they work.  OP and DDOT say you have got 60 spaces, 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 455

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

they qualify.  Absolutely incorrect.  The tandem 

spaces are being counted in that number.  They don't 

count.  They are not regulation.  The spaces which are 

compact spaces don't meet the requirement for the 

alignment of compact spaces.  In fact, 28 meets 

zoning.  Of those that are required on the new site, 

23 for staff at two per three staff, and the largest 

assembly space, this is not an addition.  It's a new 

building.  It has to be taken care of independently, a 

deficiency of 13, and that doesn't include parking for 

visitors, shuttle vans, buses, etcetera. 

  We need you to consider ample parking and 

not minimal parking.  It's an unforgiving site.  It 

has too much to do with too little space facing too 

many vulnerable edges, because it's too small, and 

creating dangerous conditions.  If it was the right 

building on the right site, physical solutions could 

take care of most of these problems, but it's the 

wrong building on the wrong site and because of that, 

adverse impacts spread in all directions and they tear 

the residential fabric.  And because they can't solve 

those problems, solutions depend far too much on 

behavior and credibility.  We have concerns with both. 

  I would like to also submit information on 

sound tests that I have taken at the property line.  
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For 18 years, it has been a point of real concern with 

the school about their noise levels in excess of city 

requirements.  Many discussions -- 

  CHAIR GRIFFIS:  Is it clear what they are, 

how they were done and all that? 

  MR. SHINBERG:  Yes. 

  CHAIR GRIFFIS:  Okay.  Can you distribute 

it to the applicant and other parties first, and then 

you can put it into the record. 

  UNIDENTIFIED SPEAKER:  Can you now stop 

the clock? 

  MR. MOY:  Yes, we'll stop the clock. 

  CHAIR GRIFFIS:  All right.  Cliff, you 

would after they are all done.  I don't know.  I don't 

think there is going to be any -- I mean, isn't the 

question about this path, but not the last?  Not this 

one, right? 

  MR. MOY:  I don't know. 

  CHAIR GRIFFIS:  That's the same one.  

Good. 

  MR. JAMES BROWN:  Mr. Chairman and members 

of the Board, my name is James C. Brown.  I am 

speaking on behalf of my brothers, Thomas and Raymond. 

 Together we own the 37 unit apartment building, which 

is directly north of the lots, which Burke School 
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wishes to expand onto.  We have titled the property in 

the name of Syrus LLC. 

  We are objecting to the submission.  I 

will paraphrase the reasons.  First, the expansion of 

the new building would place mechanical equipment on 

the roof adjacent to our building creating 

objectionable noise to the peace and quiet of our 

residents.  They will also place a rooftop play area, 

which will generate additional noise. 

  Secondly, the operational efficiency of 

our building will be greatly compromised, we feel, 

because the additional traffic in the north/south 

alley behind our building is critical.  We service the 

oil, the trash, the plumbing, the air conditioning by 

way of this alley, and the frequency of the trucks is 

almost daily.  We also have four parking spaces 

abutting the alley. 

  The proposed bridge over the alley, we 

feel, will be very much of an eyesore and further 

institutionalize the residential neighborhood.  A 

great consideration is safety.  The garage entrance to 

the new addition will be directly south of our 

property.  Traffic entering and exiting over the 

public sidewalk will make it very challenging for 

pedestrian traffic. 
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  But more importantly, we feel that the 

residential nature of the neighborhood will be 

changed.  The area is already saturated with 

institutional establishments.  The owners of the 

residential properties, be they on Connecticut Avenue, 

Upton or Tilden Street, have a lifetime investment in 

their homes.  They sustain the D.C. Government by 

their tax payments and should have an absolute right 

to the peaceful enjoyment of their homes. 

  Burke students come and go every four 

years.  The residents are committed to their homes for 

as long as they live there.  We are of the opinion 

that the BZA process is being unfairly utilized to 

place the burden of proof on the neighboring equity 

owners, rather than on the applicant to provide the 

expansion will not adversely affect the neighborhood. 

  The Burke School has been out of 

compliance with BZA Order 13986 dated October 4, 1983 

since 1993.  They have exceeded the student caps by 11 

percent.  They have exceeded the faculty caps by 68 

percent.  In our judgment, it is not fair for the 

Board to now consider further exemptions for Burke 

School, which has for over six years flaunted a prior 

BZA ruling. 

  We have concerns about the traffic report, 
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which Burke submitted, because they do not go back to 

the allowable limits of 270 students and 35.  They 

start with the illegal caps and, therefore, they 

effectively give Burke a more favorable starting 

point. 

  Another very important aspect, we feel, is 

a buffer zone.  The applicant seeks approval of an 

institutional use in a residential area.  A 

residential user would not be required to place a 

buffer zone between itself and our building at 4107.  

However, if the use is to be changed from residential 

to institutional with its increased student noise, 

traffic and evening activities, the residents of our 

apartment buildings are entitled to a buffer zone 

between the Burke School and our apartment building to 

reduce the extent of disruption. 

  CHAIR GRIFFIS:  Thank you very much, Mr. 

Brown.  Okay.  Let's go to Board questions.  We'll 

take questions of all the parties.  Mr. Brown, you can 

stay there.  Any questions of the party presentation, 

NULS or Mr. Brown?  Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  There was a mention 

in, I'm sorry, I cannot recall which person was 

testifying, but about the tandem parking and why that 

would not count into the total parking. 
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  CHAIR GRIFFIS:  Mr. Shinberg testified. 

  BOARD MEMBER ZAIDAIN:  Okay.  I apologize. 

  CHAIR GRIFFIS:  I think his point was that 

it wasn't in the Zoning Regulations, tandem parking. 

  BOARD MEMBER ZAIDAIN:  Yes.  Can you point 

to where in the Zoning Regulations it deals with 

tandem parking?  I'm not familiar with that? 

  MR. GELL:  I don't believe there is any 

place. 

  CHAIR GRIFFIS:  There isn't. 

  MR. GELL:  That says you can have tandem 

parking. 

  CHAIR GRIFFIS:  It has to be clear. 

  MR. GELL:  It has to be a 9 x 19 space. 

  BOARD MEMBER ZAIDAIN:  When you say 

tandem, what do you mean? 

  MR. GELL:  Tandem means putting two cars 

right together where one can't get out unless the 

other one moves. 

  CHAIR GRIFFIS:  Stacked. 

  BOARD MEMBER ZAIDAIN:  Stacked. 

  MR. GELL:  Stacked, yes. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  CHAIR GRIFFIS:  It's modern terminology. 

  BOARD MEMBER ZAIDAIN:  That clears it up. 
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 I know what stacked is.  I didn't know what tandem 

was. 

  CHAIR GRIFFIS:  Okay. 

  BOARD MEMBER ZAIDAIN:  Thank you. 

  CHAIR GRIFFIS:  These kids these days. 

  MR. SHINBERG:  The applicant -- 

  BOARD MEMBER ZAIDAIN:  In my generation, 

we used stacked, I guess, right? 

  CHAIR GRIFFIS:  That's right.  Okay.  

Other questions from the Board? 

  BOARD MEMBER MILLER:  I do.  Mr. Mehra, 

could you just tell me when you made your traffic 

observations?  You might have stated it and I might 

have missed it, but could you let me know that? 

  MR. MEHRA:  This was last Thursday.  I 

believe it was the 9th of October, I think. 

  BOARD MEMBER MILLER:  At what time? 

  MR. MEHRA:  I was there in the morning 

between 7:30 and 8:15 and, you know, actually about 

almost 8:30, and then in the afternoon from about 3:30 

to 4:30. 

  BOARD MEMBER MILLER:  Okay.  And I think 

you also testified about an increase in the number of 

cars if the enrollment went up to 320.  Did you 

testify about the increase in the number of cars on 
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Connecticut Avenue, I think, going north if there are 

300 students? 

  MR. MEHRA:  No, not particularly on 

Connecticut Avenue.  This was basically the total 

traffic that the school would generate if it was 320 

students and 69, 70 faculty. 

  BOARD MEMBER MILLER:  You didn't come up 

with a number though for 300 students? 

  MR. MEHRA:  Pardon me? 

  BOARD MEMBER MILLER:  Did you come up with 

a number for 300 students? 

  MR. MEHRA:  No, that's in the Marty Wells 

report, the number, which is just about what is there 

today, 299 students. 

  BOARD MEMBER MILLER:  Okay.  I have a 

couple of questions for Ms. Smolitz.  I just want to 

make sure I understand your testimony also. 

  MS. SMOLITZ:  I'm sorry. 

  BOARD MEMBER MILLER:  Would you like to 

see penalties added in the Compliance Plans for 

violations in the alley and for violations in the 

afternoon? 

  MS. SMOLITZ:  Well, that is why, you know, 

I just feel that with the monitoring, the alley 

impacts are enormous and not just for my six 
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residents, you know, my neighbors, for the Brown 

Buildings.  I mean, they are my neighbor, too.  They 

share the other alley and there is Van Ness Street.  I 

think that's, you know, so critical, yes, but, you 

know, it goes back to monitoring and then the 

enforcement of that. 

  Right now, the system as defined by the 

school is very arbitrary.  It first starts off with 

the meeting, which the school had and at 40 violations 

a month, it's almost like the school is going to have 

40 meetings every month to tell people where not to 

drop off. 

  BOARD MEMBER MILLER:  I just want to 

clarify.  I know we have heard that testimony. 

  MS. SMOLITZ:  Well, I think it's penalties 

financially, but I think for me, as important, it's a 

monitoring program that's independent and unbiased and 

really works. 

  BOARD MEMBER MILLER:  And your position on 

the pedestrian bridge, it sounded like you were 

opposed to it, but on the other hand, I heard 

testimony at least from DOT that that was a safer 

alternative for the pedestrian traffic. 

  MS. SMOLITZ:  You know, that is one thing 

I feel that -- personally, yes, I am very opposed to 
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the bridge, because I think given its size being more 

than 33 feet long and going over, spanning the lanes 

of traffic that it is, and it just shows that the site 

is so unforgiving.  They are putting too much on such 

a small site that they -- 

  BOARD MEMBER MILLER:  But do you disagree 

with DOT's conclusion that it would be safer with the 

bridge than without it? 

  MS. SMOLITZ:  Well, I think that for 

getting the kids across to the buildings, it's, you 

know, a safety issue, but as you have seen, the 

pedestrians in the alley system still persist whether 

or not they have a bridge or not, because that's the 

way kids use to come to the school in the morning who 

do take the Metro.  And there are some things that the 

pedestrian bridge will not solve. 

  I object to the bridge because of the 

residential impact it has.  It takes away the 

neighborhood.  The alley in the 1983 order was 

supposed to be a buffer zone.  It said that during the 

1983, and I feel that that buffer zone in the alley is 

lost with the pedestrian bridge.  That's why I oppose 

it. 

  BOARD MEMBER MILLER:  Thank you.  Mr. 

Dougherty, I just have one question.  In your 
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testimony, a few times you referred to the 

neighborhood, such as our small neighborhood. 

  MR. DOUGHERTY:  Yes. 

  BOARD MEMBER MILLER:  How do you define 

neighborhood? 

  MR. DOUGHERTY:  I was defining it as 

basically being bounded by Connecticut Avenue, by 

Tilden Street and then probably Linnean Street on the 

east. 

  BOARD MEMBER MILLER:  Okay. 

  MR. DOUGHERTY:  Really this little island 

here shaped like a boot. 

  BOARD MEMBER MILLER:  Okay.  Thank you. 

  CHAIR GRIFFIS:  Anything else? 

  BOARD MEMBER MILLER:  Mr. Shinberg, I just 

have one question for you.  OP testified that there 

are other uses of the property that could be there as 

a matter-of-right, such as a hospital, and I am 

wondering would not a hospital also be a tear in the 

fabric of the architectural character of the 

neighborhood? 

  MR. SHINBERG:  It would.  The fact that 

it's by-right doesn't make it good, and if the 

neighborhood was forced to accept a by-right use as is 

the case of a hospital, there would be no recourse as 
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a use issue.  There would certainly be other issues 

that would come up with it. 

  In this case, zoning law says that this is 

a school, a private school, which must go through this 

process, so it expects that we will give a greater 

amount of attention to these issues and sure, a 

hospital could be there by right.  The greater 

likelihood economically though is not a hospital.  

This site isn't big enough to do that, but it would be 

an apartment building. 

  Many of the neighbors look at the 

apartment building that was built immediately south of 

this site, south of Upton Street, and have not found 

it to be a bad neighbor, have not found it to be 

something that has imposed terrible loads on the 

neighborhood.  It has transportation loads that seems 

to be spread out across the day. 

  So the height of it, per se, doesn't mean 

that it's also something that hurts us in the same way 

that the intensity of use of a school translates into 

impact. 

  BOARD MEMBER MILLER:  Okay.  Thank you. 

  MR. DOUGHERTY:  Yes. 

  VICE CHAIR HOOD:  Mr. Chairman, just one 

quick question of Ms. Smolitz.  In looking at 206.2, 
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it has been referenced quite a bit throughout this 

proceeding, I noticed in the video, and I am sure that 

somebody probably can come down and show on that is 

exactly the opposite, but would you say from your 

testimony or the testimony of that video, that that's 

a typical school day?  Is that typical of how it 

actually goes or could it be that it was unusual 

circumstances that day? 

  MS. SMOLITZ:  Well, you mean in the 

afternoon or Connecticut Avenue? 

  VICE CHAIR HOOD:  That whole piece. 

  MS. SMOLITZ:  Well, I can take -- 

Connecticut Avenue is typical.  Connecticut Avenue is 

one of the worse congested.  We have learned, you 

know, it's level service F and that's typical.  

Connecticut Avenue is typical and it's typical to find 

double parked cars there on that northbound lane.  

And, you know, northbound Connecticut Avenue morning 

rush hour is only two lanes.  And that Tilden block 

where we videoed, that is only half away from the 

proposed entrance and it will have impacts, just the 

base of Connecticut.  So I know that's true.  The 

afternoon enforcement, yes, sir, is true. 

  VICE CHAIR HOOD:  Let me preface.  I know 

about Connecticut Avenue. 
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  MS. SMOLITZ:  Oh, I'm sorry. 

  VICE CHAIR HOOD:  Let me be more specific. 

  MS. SMOLITZ:  I'm sorry. 

  VICE CHAIR HOOD:  The shuttle buses not 

having a place to park, not the shuttle bus, but the 

activity bus.  Is that typical? 

  MS. SMOLITZ:  Yes, sir, it is.  And, in 

fact, you know, I had asked the school to make sure 

the buses were not behind that building and they did. 

 They said that they would start to put them on Upton 

Street.  And now, DDOT says that that's not a safe 

thing, because we were impacted on a daily basis like 

when I leave my house in the morning at 8:00, there 

was a bus, you know, dropping off every morning in the 

alley right at the school.  I am totally blocked.  I 

can't get out and they are off loading students. 

  And for example, you know, I contacted the 

school and they were like well, that's not our -- we 

don't off load in the alley, and I said well, you do. 

 It's every day.  And my other neighbor, Mr. Green, 

said that same thing.  It turns out that's an activity 

bus where they take students every morning to swim at 

Wilson and they off load behind the school.  We're 

blocked in. 

  And, you know, off loading students can 
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take time.  It can take 10 minutes, but then you have 

got the bus has to park.  It's a four point turn, and 

they are backing in, but the visiting buses are big.  

They are 40 feet long and in a picture alone, I mean, 

they are going to have to take parking like this. 

  VICE CHAIR HOOD:  Okay. 

  MS. SMOLITZ:  Away from behind the school 

and there is no place to park.  And as Mr. Shinberg 

says, this plan doesn't provide adequate parking for 

these visiting buses. 

  VICE CHAIR HOOD:  Okay.  And this may have 

been submitted, but what was the date of that video? 

  MS. SMOLITZ:  The date?  All the traffic 

and pieces like that was this year, September.  Some 

of the athletics and things like that, there were some 

things prior from maybe last spring at the latest, 

spring.  There was -- 

  VICE CHAIR HOOD:  So it was actually last 

month? 

  MS. SMOLITZ:  Yes, the pedestrian issue in 

the alley, I know that was taken like June, June 2nd or 

something like that. 

  VICE CHAIR HOOD:  Okay. 

  MS. SMOLITZ:  Because we were preparing 

for the July 14th BZA hearing, so some of the footage 
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was prepared right around that time and towards the 

end of school to prepare for our July 14th hearing in 

case we went on. 

  VICE CHAIR HOOD:  Okay.  Thank you.  Thank 

you, Mr. Chair. 

  MR. SHINBERG:  Mr. Hood, can I amplify a 

little bit on the issue of what is a typical day?  In 

the last 30 hours on two occasions moving south on the 

alley towards Upton Street, I have been unable to get 

out.  Yesterday afternoon at 2:45 I was stopped by a 

Burke parent's car standing on Upton Street blocking 

the alley who finally -- and who kept looking over his 

shoulder to see when the kid would come up.  Finally, 

she moved out of the way and I was able to get barely 

around.  It's a very snug street. 

  This morning leaving, not a Burke car, a 

truck, not a big truck, filled that street.  No one 

could go toward Connecticut and no one could come in 

from Connecticut Avenue.  I agree that Burke shouldn't 

take the burden of everything that is going bad on 

that street, but you take your victims how you find 

them.  In this case, it's a street that is already 

overwhelmed, and my typical experience this morning, 

it happens all the time.  It's the typical not 

atypical experience. 
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  CHAIR GRIFFIS:  Okay.  Any other questions 

from the Board?  Very well.  One last chore.  Cross 

examination.  Yes. 

  MR. FEOLA:  Thank you, Mr. Chair.  We'll 

try to keep this mercifully brief.  It's very hard to 

even pretend you can do cross examination on a video. 

  CHAIR GRIFFIS:  Indeed. 

  MR. FEOLA:  That has obviously been 

prepared well in advance. 

  CHAIR GRIFFIS:  What I'm going to do with 

this submission of the tape, and that's always my 

hesitancy of doing tapes, of course, but what we can 

do is take written responses attendant to any of the 

issues that are raised.  But again, the Board utilizes 

tapes a lot.  We see them in for evidence.  I mean, we 

kind of know the parameters of what they can show, 

what they can't, so I don't think we need to exhaust 

all sorts of things.  But there it is.  Let's go. 

  MR. FEOLA:  Okay.  So given that, I just 

have a couple questions, I think.  I guess we'll start 

with Mr. Mehra, if I might.  Did you do an independent 

study of the traffic in the vicinity of the school? 

  MR. MEHRA:  If you are referring to 

collecting actual numbers or doing level of service, 

no, I did not. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 472

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. FEOLA:  That's what I meant.  You said 

in your report, I don't know if you said it in your 

written testimony, that the Transportation Management 

Plan spreads traffic to different parts of the 

neighborhood.  Is that correct? 

  MR. MEHRA:  Yes. 

  MR. FEOLA:  In your professional opinion, 

is this not a good way to disperse traffic? 

  MR. MEHRA:  Well, I think the TMP showed, 

first of all, a focus on reducing vehicle trip 

generation, which means increased car pooling or 

change the mode of transportation, which is to either 

walk, bicycle, Metrorail, etcetera.  I mean, that is 

the foremost purpose for the TMP.  I think by having 

people drop off students or, let's say, employees in 

an office building a block away, I don't think I call 

that a TMP as such. 

  MR. FEOLA:  But does that not lessen 

congestion? 

  MR. MEHRA:  Yes, it -- 

  MR. FEOLA:  On impact. 

  MR. MEHRA:  It lessens congestion on the 

street that you take the traffic off from, but what 

you have done is you have spread out that congestion 

into other parts. 
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  MR. FEOLA:  But that assumes that the 

spread out creates congestion at those other 

intersections. 

  MR. MEHRA:  Definitely, yes. 

  MR. FEOLA:  You said in the report that 

the remote drop-off points wouldn't work, I think, 

because they are two to three blocks away from the 

school.  So it is your opinion that a high school 

student is impacted or can't walk two blocks to 

school? 

  MR. MEHRA:  Well, it's not a question of 

two blocks being a long distance.  I think there are 

several other circumstances, for example, a rainy day, 

a snow day.  Students have projects to carry, things 

like that, which sort of necessitates that they cannot 

walk with heavy stuff in their hand or projects in 

their hand two to three blocks from the point where 

they are dropped off to get to the school. 

  MR. FEOLA:  Do they do that now in your 

observation? 

  MR. MEHRA:  I didn't see any project on 

that particular day. 

  MR. FEOLA:  In that same vein, you 

suggested that this created safety problems for 

students.  So are you saying that high school students 
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can't cross a city street?  Is that what you're saying 

now? 

  MR. MEHRA:  Well, I mean, last Thursday I 

saw three students from Burke cross Van Ness Street 

mid block. 

  MR. FEOLA:  And they got hit by a car? 

  MR. MEHRA:  Well, they did not, but, I 

mean, it's -- I guess, it's jaywalking I would think, 

yes. 

  MR. FEOLA:  Okay.  You cite the 

Connecticut Avenue Study, the DDOT Connecticut Avenue 

Study, I believe, and the traffic counts and some 

other matters.  Do you recall what that study said 

about the impact of the Burke increase on the 

intersections? 

  MR. MEHRA:  Basically, what the survey did 

was really not looked at the Burke traffic in 

isolation.  They added the other development traffic 

there and the growth that will occur on Connecticut 

Avenue.  I mean, you add all the traffic.  That is the 

result they presented in the report. 

  MR. FEOLA:  And what was the conclusion of 

adding all that traffic? 

  MR. MEHRA:  The conclusion of adding all 

that traffic, which I said in my presentation, is that 
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the levels of service do decrease, decrease in the 

sense that level of service C at Van Ness becomes an E 

in the future. 

  MR. FEOLA:  But not because of Burke? 

  MR. MEHRA:  It's because of Burke and the 

other things that are happening in the neighborhood. 

  MR. FEOLA:  Okay.  I think that's all I 

had.  I guess, for Ms. Smolitz, just for real brief on 

the videotape.  You indicated in your testimony that 

the lack of a police officer in front of this school 

is an often occurrence.  Could you be more specific 

about what often means? 

  MS. SMOLITZ:  Yes. 

  MR. FEOLA:  Every day, every other day? 

  MS. SMOLITZ:  Actually, last spring an 

officer was missing for two weeks in the morning, and 

I think -- 

  MR. FEOLA:  That was before the Mandatory 

Compliance Plan? 

  MS. SMOLITZ:  Well -- 

  MR. FEOLA:  Is that correct? 

  MS. SMOLITZ:  Actually, the first week of 

school, an officer was missing two of the four days. 

  MR. FEOLA:  Now, answer the first 

question.  The spring was before there was a formal 
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Compliance Plan, was it not? 

  MS. SMOLITZ:  I haven't finished my 

answer. 

  MR. FEOLA:  Well, then answer the 

question. 

  CHAIR GRIFFIS:  It's going to go quicker 

if you -- 

  MS. SMOLITZ:  Well, it was in spring, but 

it's more than that.  It's, you know, the first week 

of this year, 2003, there was on officer missing in 

the morning two out of the four days. 

  MR. FEOLA:  Okay.  That's what I'm asking. 

  MS. SMOLITZ:  And during the flood, they 

were missing all week.  And the idea, too, you know, I 

think -- 

  MR. FEOLA:  Now, which five days was that? 

  MS. SMOLITZ:  Well, I don't know.  I was 

on vacation, but there was a notice.  It may have been 

several days. 

  MR. FEOLA:  Well, how can you testify to 

who was missing if you were on vacation? 

  MS. SMOLITZ:  Burke School sent us a 

notice to say the police were absent, but that's the 

only notice we received from the school about the 

absentee, and as you know, with Code Orange, new 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 477

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

security alerts, with the Ramsey new police  

scheduling -- 

  MR. FEOLA:  I don't know that, by the way, 

because I don't know what Code Orange is. 

  MS. SMOLITZ:  Homeland Security with 

issues with the Ramsey police scheduling, the changes 

in the police scheduling.  You know, it is not an 

everyday thing that you may have traffic enforcement. 

  MR. FEOLA:  So answer the question.  Is it 

often every other day, every other week that somebody 

is missing, every month somebody is missing one day? 

  MS. SMOLITZ:  It could be one day, as many 

as one day a week in the morning. 

  MR. FEOLA:  Okay.  Thank you.  You showed 

some video of what you told Board Member Hood was 

typical on Connecticut Avenue, and you showed a lot of 

video of what goes on on Upton Street.  Is that 

correct? 

  MS. SMOLITZ:  I showed afternoon pickup on 

Upton Street. 

  MR. FEOLA:  Right, right. 

  MS. SMOLITZ:  And -- 

  MR. FEOLA:  And that's existing 

conditions? 

  MS. SMOLITZ:  Excuse me? 
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  MR. FEOLA:  And that's an existing 

condition? 

  MS. SMOLITZ:  Yes. 

  MR. FEOLA:  Okay.  And you are aware that 

with the plan, there will be no pickup or drop-off on 

Upton Street.  Is that correct? 

  MS. SMOLITZ:  Well, that's what the school 

says, but in looking at Connecticut Avenue traffic, as 

Mr. Mehra observed, Connecticut Avenue is backed up. 

  MR. FEOLA:  I didn't ask about Connecticut 

Avenue.  I asked about Upton Street. 

  MS. SMOLITZ:  Well, I believe the 

entrance, the proposed entrance is on Connecticut 

Avenue, so it first is if it's congested, parents may 

not be able to use the entrance. 

  MR. FEOLA:  But if they are not allowed to 

pick up on Upton Street, wouldn't that be a better 

situation?  You're saying well, they won't do it, but 

if they can't do it, wouldn't that create a better 

situation on Upton Street? 

  MS. SMOLITZ:  I'm sorry, I don't follow 

your question. 

  MR. FEOLA:  If people, if Burke parents 

cannot pick up or drop off their children on Upton 

Street, but have to do it on Connecticut Avenue, 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 479

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

wouldn't that create a better performance of Upton 

Street from a traffic standpoint? 

  MS. SMOLITZ:  Realistically, you can't 

drop off on Connecticut Avenue. 

  MR. FEOLA:  No, because you're dropping 

off inside the building only. 

  MS. SMOLITZ:  But at the same -- 

  MR. FEOLA:  Okay, okay. 

  CHAIR GRIFFIS:  So I understand. 

  MS. SMOLITZ:  Okay. 

  MR. FEOLA:  Okay.  I'll go on. 

  CHAIR GRIFFIS:  Obviously, you don't have 

confidence in the whole program, so you can't  

answer -- 

  MS. SMOLITZ:  Correct. 

  CHAIR GRIFFIS:  -- specifically about a 

small portion of Upton. 

  MS. SMOLITZ:  And I do believe the parents 

will follow the path of least resistance. 

  CHAIR GRIFFIS:  Okay. 

  MS. SMOLITZ:  When it comes to pickup. 

  CHAIR GRIFFIS:  Actually, just keep to 

answering his question. 

  MS. SMOLITZ:  Okay.  I'm sorry. 

  MR. FEOLA:  Okay.  And I think I just have 
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a couple of questions for Mr. Shinberg.  I don't know. 

 Your parking critique with regard to the amount of 

parking required for this facility, this building, is 

dependent solely on the fact that, in your opinion, it 

is a separate building from Burke, from the existing 

Burke School? 

  MR. SHINBERG:  I don't think it's just my 

opinion. 

  MR. FEOLA:  It was your opinion.  You gave 

it as an answer. 

  MR. SHINBERG:  Okay.  Well, then it is my 

opinion. 

  MR. FEOLA:  Okay.  Are you aware of any 

other private schools in the District of Columbia with 

multiple buildings for which the parking requirement 

was judged on that building alone and not by the 

composite of the entire campus, if you will? 

  MR. SHINBERG:  First of all, campus does 

not apply.  It only applies to colleges. 

  MR. FEOLA:  All right.  Strike that. 

  MR. SHINBERG:  So if you're talking  

about -- 

  MR. FEOLA:  A school with two separate 

properties separated by a public right of way. 

  MR. SHINBERG:  I am not aware of that. 
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  MR. FEOLA:  You're not aware of any 

school? 

  MR. SHINBERG:  No. 

  MR. FEOLA:  Okay.  Thank you.  Yes or no 

if you can answer this.  If the plan is approved and 

the mechanical equipment, a generator, transformer, 

etcetera, are moved away from the residential property 

line of Burke and you and your neighbors -- 

  MR. SHINBERG:  Yes. 

  MR. FEOLA:  Would that be a better or 

worse condition? 

  MR. SHINBERG:  It would be better. 

  MR. FEOLA:  Putting aside the size of the 

parking spaces, would it be better or worse to have 

Burke on your street with 47 additional parking spaces 

below grade in this facility? 

  MR. SHINBERG:  I don't think that I can 

answer that yes or no. 

  MR. FEOLA:  With 30 more kids. 

  MR. SHINBERG:  Yes. 

  MR. FEOLA:  Than what is permitted. 

  MR. SHINBERG:  You mean 50 or 30? 

  MR. FEOLA:  30, let's start with 30.  

We'll get to 50.  With 30 more kids, do you think the 

situation on Upton Street will be better or worse from 
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a parking standpoint caused by Burke? 

  MR. SHINBERG:  It is not a simple question 

or answer, as I am sure you know. 

  MR. FEOLA:  Okay.  Then you can't answer. 

  MR. SHINBERG:  Right. 

  MR. FEOLA:  That's fine.  And as one last 

question, I actually have two more, and I may be 

wrong, because I was scribbling and I may not have 

heard it.  Is it my understanding that you said that 

all the property from Upton Street, absent the site, 

to Van Ness is utilized in residential uses? 

  MR. SHINBERG:  No. 

  MR. FEOLA:  Okay.  Then I misunderstood. 

  MR. SHINBERG:  No, I didn't say that. 

  MR. FEOLA:  Okay.  And you made a point to 

say that the school, because it's dark at night at 

certain points in time, doesn't bring a level of 

activity to the residential character.  Is that 

correct? 

  MR. SHINBERG:  Residential activity, 

correct. 

  MR. FEOLA:  Residential activity.  But 

yet, NULS has complained, has it not, of the kids 

jogging in the streets and walking in the streets and 

walking in the alleys?  Is that not activity that 
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makes a vibrant neighborhood? 

  MR. SHINBERG:  I think that we're talking 

about what I think is an appropriate characterization 

of the Downtown Syndrome where people leave and when 

it gets dark, things become less safe, because -- 

  MR. FEOLA:  So the 60 events that Ms. -- 

  MR. SHINBERG:  If I may finish my answer 

to the question. 

  MR. FEOLA:  I'm sorry, I apologize. 

  MR. SHINBERG:  Because there is less 

activity on the street, which is usually generated by 

either cafes in a commercial zone, which this is not, 

or residences, which this would be.  That kind of an 

activity promotes safety.  An institutional building, 

which occupies that space, which would otherwise be 

residential, is less safe. 

  MR. FEOLA:  So there is a level of 

activity that NULS would find acceptable. 

  MR. SHINBERG:  It depends on the time of 

day.  That's my point.  A dark street is the issue 

that I am raising. 

  MR. FEOLA:  Okay.  Thank you.  No further 

questions. 

  CHAIR GRIFFIS:  Okay.  Does the ANC have 

any cross?  We're making great progress. 
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  UNIDENTIFIED SPEAKER:  It's almost 7:30. 

  CHAIR GRIFFIS:  It's almost 7:30. 

  MS. PERRY:  Mr. Shinberg, are you aware of 

any other residential neighborhoods that have a 

pedestrian bridge? 

  MR. SHINBERG:  I'm not. 

  CHAIR GRIFFIS:  You mean in this city? 

  MS. PERRY:  Yes. 

  CHAIR GRIFFIS:  Okay.  I'm sure he is 

aware of some in other cities.  Go ahead. 

  MS. PERRY:  Is this bridge -- if you lived 

in the Consulate where their windows face out towards 

Upton Street, is this bridge with the students walking 

back and forth going to be visible from those 

apartments? 

  MR. SHINBERG:  Yes. 

  MS. PERRY:  And what about from the Brown 

Building? 

  MR. SHINBERG:  Yes, the bridge is located 

towards the southern edge of the Burke property. 

  MS. PERRY:  Okay.  And that bridge is also 

visible from Van Ness Street, which is also a 

residential street? 

  MR. SHINBERG:  Yes. 

  MS. PERRY:  Okay.  Mr. Mehra, Van Ness 
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Street is a dead end street east of Connecticut 

Avenue.  With it operating at a level F in the 

afternoons and degrading in the mornings, is that 

cause for people to start using the alleys as more of 

a way to get out of the neighborhood? 

  MR. MEHRA:  It could be that if you have 

to wait at the traffic light at Connecticut Avenue to 

get out, the level of service is really for the whole 

intersection, which means that you're looking at all 

four approaches of the intersection from Connecticut, 

as well as from Van Ness. 

  MS. PERRY:  And are alleys supposed to be 

roadways or are they supposed to just service the 

properties in that adjacent alley? 

  MR. MEHRA:  Basically access to the 

residences and other land areas around it. 

  MS. PERRY:  Okay.  The Connecticut Avenue 

Traffic Study is recommending no left turns from Upton 

Street at any time.  Does that mean that all the cars 

exiting the alley and exiting the Burke School, their 

traffic lanes, are all going to have to go down to 29th 

Street to access Tilden to get out of the 

neighborhood? 

  MR. MEHRA:  Yes, given the fact that the 

alley between Van Ness and Upton is one way 
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southbound, that they would either take the alley 

between Upton and Tilden. 

  MS. PERRY:  So that means -- 

  MR. MEHRA:  To get to Tilden or use 29th. 

  MS. PERRY:  So that means more traffic is 

going to be on Upton Street from Burke in the mornings 

and in the afternoons for pickups and drop-offs from 

the Burke School, because everything is going to have 

to exit and go down past those homes? 

  MR. MEHRA:  Well, I think what will happen 

is depending upon the percentage of traffic that wants 

to make a left turn from Upton onto Connecticut 

Avenue, that that portion of the traffic will have to 

actually -- since the alley is restricted, they will 

have to go on to 29th and turn right there and then 

come onto Tilden, and then make a left turn at 

Connecticut Avenue at the signalized intersection. 

  MS. PERRY:  Okay.  Is it your experience 

that cars are going to take a circuitous route in the 

morning or parents dropping off or are they going to 

take the most direct route to the site?  And by that 

I'm talking about in order to access the Burke drive 

in the morning, you have to go -- if you're driving 

south, you can't make the left turn off of Connecticut 

Avenue into the Burke drive. 
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  MR. MEHRA:  I think, basically, as a 

traffic engineer, when we are doing a traffic 

assignment, we go to the direct route whether it be 

distance or time or sometimes we come up with is 

called a disutility function, which is a combination 

of travel time and distance, and that is used to 

assign the traffic. 

  CHAIR GRIFFIS:  You use the -- 

  MR. MEHRA:  So in that sense -- 

  CHAIR GRIFFIS:  You use the direct, legal 

route, don't you? 

  MR. MEHRA:  Well, direct legal route, yes. 

  CHAIR GRIFFIS:  Okay. 

  MR. MEHRA:  If there is no left turn -- 

  CHAIR GRIFFIS:  That's fine.  I understand 

that. 

  MR. MEHRA:  Yes. 

  MS. PERRY:  If there was an apartment 

building there with, say, 55 units as the Office of 

Planning has suggested, how many cars would that 

generate?  Would it generate as much as the Burke 

School in the morning or in the afternoon? 

  MR. MEHRA:  Well, 55 dwelling units, I 

mean, 55 apartments will generate about 14 trips in 

one hour, peak hour. 
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  MS. PERRY:  Okay.  Cars when they are 

leaving the Burke School drive, you can only make a 

right turn back out onto Connecticut Avenue.  What 

about cars that want to go left or want to go in 

another direction, if they want to head back towards 

Virginia? 

  CHAIR GRIFFIS:  Good riddance.  Oh, I'm 

sorry. 

  MS. PERRY:  Well, I'm just saying, I mean, 

what if you want to go downtown? 

  MR. MEHRA:  I think they will make a left 

turn from the Burke driveway, go to 29th, turn right 

there, go to Tilden, make a right turn and then make a 

left turn at the traffic light. 

  MS. PERRY:  Okay. 

  MR. MEHRA:  On Connecticut Avenue and 

Tilden. 

  MS. PERRY:  Okay.  That's it.  One other 

question.  I understand that Mr. Brown has an 

engineering report that the ANC has not seen regarding 

underpinning of the building. 

  MR. JAMES BROWN:  Yes, I have the plans. 

  MS. PERRY:  Oh, have you submitted that? 

  MR. JAMES BROWN:  No, I haven't. 

  MS. PERRY:  Okay.  Because evidently, 
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there might be some problems, because with the 

construction.  The building -- 

  CHAIR GRIFFIS:  Okay.  That's fine. 

  MS. PERRY:  I just wanted to get a copy of 

the report. 

  CHAIR GRIFFIS:  Let me just clarify the 

fact.  If it's construction issue, it's way out of our 

jurisdiction to deal with that unless we can tie it 

directly to something. 

  MS. PERRY:  Okay. 

  CHAIR GRIFFIS:  All right.  In fact, just 

let me address that, and we covered this a little but, 

but I know DDOT was talking about the fact of if they 

couldn't build the parking -- we're looking at the 

special exception of what has been presented.  If 

anything changes in that, then there is a change in 

what might be an order if it was granted relief.   

 Okay.  Anything else?  Any other parties that 

aren't up here on the panel want to cross or any 

parties want to cross each other while they are up 

here or nothing like that?  You can't cross examine 

me.  That's no fun.  Okay.  Mr. Patrick, Mr. Brown?  

Okay.  I am qualifying that, so we know all the 

Browns.  Okay.  Very well. 

  UNIDENTIFIED SPEAKER:  Mr. Chairman, could 
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I -- 

  CHAIR GRIFFIS:  Your colleague is coming 

up, Mr. Brown. 

  UNIDENTIFIED SPEAKER:  Mr. Brown, he 

submitted written testimony. 

  CHAIR GRIFFIS:  That's fine, absolutely, 

absolutely.  Of course, we wanted it all to be concise 

and all that, but there it is.  We're having all that 

submitted.  Okay.  We have got October 28th.  I 

appreciate everyone's patience tonight.  Before 

everyone disappears, let's be clear.  Ms. Bailey, 

where are we on the schedule of the 28th?  We're in the 

afternoon session of the 28th, so people could check 

the schedule on that.  That's correct.  We're the 

second case in the afternoon.  We have got to finish 

up some details on another case. 

  We only have then any rebuttal testimony 

and closings to go through.  Any cross examinations, 

of course, would go to rebuttal testimony only.  It 

would not go to any other testimony that was heard 

during the entire process.  And now, I will take 

questions of clarification.  Yes? 

  MR. GELL:  Mr. Chairman? 

  CHAIR GRIFFIS:  Yes? 

  MR. GELL:  Unfortunately, Linda Jay is not 
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going to be able to be here on the 28th.  Could she 

make her statement? 

  CHAIR GRIFFIS:  No. 

  MR. GELL:  Her three minute statement as 

public member? 

  CHAIR GRIFFIS:  Ms. Jay was a party and it 

was part of the party's 60 minutes that was coming 

through.  We will accept her written submission, but 

we can't add extra time. 

  MS. JAY:  That's fine. 

  MR. GELL:  Well, she is here now and she 

would have been able to testify as I -- 

  CHAIR GRIFFIS:  But she doesn't have any 

time.  I would stay tonight.  If you had 15 minutes on 

the clock, I would stay for the other hour it took to 

get to that 15 minutes.  Okay. 

  MR. GELL:  Thank you. 

  CHAIR GRIFFIS:  Anything else? 

  UNIDENTIFIED SPEAKER:  The parties in 

opposition haven't gone.  The parties in support went. 

 You let them go for three minutes, the first three 

minutes. 

  CHAIR GRIFFIS:  No, I understand that.  

Oh, I'm sorry.  That's the one thing. 

  UNIDENTIFIED SPEAKER:  Yes. 
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  CHAIR GRIFFIS:  Forgive me, you are 

absolutely right.  That is on the 28th.  That is what 

we'll start with. 

  MR. GELL:  I understand.  You don't feel 

that she could make her statement now. 

  CHAIR GRIFFIS:  That's right. 

  MR. GELL:  Thank you. 

  MS. JAY:  Okay.  May I hand in my 

statement then? 

  CHAIR GRIFFIS:  Sure. 

  MS. JAY:  Okay.  Fine.  Thank you. 

  CHAIR GRIFFIS:  Better get it in before.  

I mean, the earlier, the better is what I mean.  Okay. 

 Any other questions, clarifications, point out 

mistakes I have made, anything? 

  UNIDENTIFIED SPEAKER:  I don't think 

that's fair. 

  CHAIR GRIFFIS:  How is that not fair? 

  UNIDENTIFIED SPEAKER:  Because the -- 

  CHAIR GRIFFIS:  The persons giving 

testimony in opposition are having the exact amount of 

time.  It's three minutes per testimony.  I 

understand, I understand.  I had several options.  

This is the last I'm going to talk about it.  I had 

several options, to go through all the cases and have 
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all the persons testify later or to stick to the 

regular order.  We're sticking to the order of the 

standard procedures in this case, and it's a decision 

I had to make.  That is something we have to follow, 

that someone couldn't go tonight.  Other questions, 

clarifications? 

  MR. FEOLA:  Mr. Chair, this probably goes 

to Mr. Gell.  I don't know where he went to.  I guess, 

when would the copies of the video be available for 

the other parties? 

  CHAIR GRIFFIS:  Right.  That is what I 

want to go through with Ms. Bailey on the submissions, 

things we have asked for today that need to be 

submitted into the record.  Prior to the rebuttal 

testimony and closing, I would like to have the tapes 

entered into evidence.  Ms. Bailey, the other items 

we're having into the record?  Let me just have 

everyone's attention, so next I don't have more 

questions on why we did certain things. 

  MS. BAILEY:  The video you just mentioned, 

Mr. Chairman. 

  CHAIR GRIFFIS:  Right. 

  MS. BAILEY:  That is one thing that I 

have. 

  CHAIR GRIFFIS:  We will need that by close 
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of business Friday. 

  MS. BAILEY:  This Friday? 

  CHAIR GRIFFIS:  Wait. 

  MR. GELL:  One second, please. 

  MS. BAILEY:  And the date of this Friday 

is the 17th. 

  CHAIR GRIFFIS:  Sounds good.  I've got 

nothing to do on the weekend.  I'll watch it. 

  MS. BAILEY:  Okay. 

  MR. GELL:  Mr. Chairman? 

  CHAIR GRIFFIS:  Yes? 

  MR. GELL:  I'm sorry.  You asked when we 

could get it.  I think we could get a copy to Mr. 

Feola by Friday.  I'm not sure we would have 20 

copies. 

  CHAIR GRIFFIS:  When are the 20 copies 

available? 

  MR. GELL:  Well, as quickly as we can.  

Certainly, within a week from now. 

  CHAIR GRIFFIS:  Okay.  Deliver it to the 

applicant, the other parties.  Get it to the Board as 

soon as you can, but we'll have it within the week, so 

by next Tuesday.  Others? 

  MS. BAILEY:  Now, I am not quite sure if 

you still wanted these things.  They were discussed, 
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so bear with me, Mr. Chairman. 

  CHAIR GRIFFIS:  Yes. 

  MS. BAILEY:  Mr. Gell is to provide 

written questions about the petition that was 

submitted by Neighbors Alliance for the Reasonable 

Development of Schools.  Do you still want that? 

  CHAIR GRIFFIS:  If there are any, we can 

have them. 

  MS. BAILEY:  Okay.  A copy of the color 

coded graphic that was presented by Stephen Dennis of 

ANC-3F. 

  CHAIR GRIFFIS:  That's right. 

  MS. BAILEY:  Okay.  There was Mr. Ledderer 

is to provide minutes of the meeting where the 

officers of the Van Ness Tenants Association voted on 

the BZA application.  Does that sound familiar? 

  CHAIR GRIFFIS:  Yes, it does.  Yes, let's 

get that in. 

  MS. BAILEY:  Okay.  There was also some 

mention about the number of tenants in the building.  

And then the last thing I have is Mr. Pat Brown is to 

provide a response to Mr. Feola's response concerning 

dismissing the application. 

  CHAIR GRIFFIS:  Yes, that's the volley 

that we're going to entertain.  That's fine.  We'll 
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keep the record open for responses and last 

submissions. 

  MS. BAILEY:  And those were all the things 

that I have, Mr. Chairman.  As you stated, this would 

be continued on the 28th, so would we want all of these 

documents to come by the 21st? 

  CHAIR GRIFFIS:  I'm sorry, Ms. Bailey.  

What was that? 

  MS. BAILEY:  All of the documents that we 

talked about to come into the record by the 21st of 

October. 

  CHAIR GRIFFIS:  I don't think we need all 

of that in.  I think we need that in by decision 

making.  Excuse me, if I could have your attention, 

please.  Let's have them submitted on the 28th.  Is 

that feasible? 

  MS. BAILEY:  That's fine. 

  CHAIR GRIFFIS:  Their responses and all 

that, the 28th.  Okay.  There it is.  All right.  On 

the 28th, I would suggest that you don't show up any 

time before 2:30.  So, you know, make your schedules 

according to that, and we don't have a lot left, so 

you're not going to be here until 9:00 again.  

Conceivably, as things will roll, as you probably 

already know, I can't judge time for anything.  
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However, 2:30 will be sufficient to show up to be 

prepared to start.  Anything else, last questions or 

clarifications? 

  BOARD MEMBER ZAIDAIN:  Mr. Chair, do you 

require anything of either DDOT or OP? 

  CHAIR GRIFFIS:  Not that I am aware of. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  CHAIR GRIFFIS:  Unless you have got a car 

to drive me home.  No, I'm kidding. 

  BOARD MEMBER ZAIDAIN:  I do, but I'm not 

going that way tonight. 

  CHAIR GRIFFIS:  Right.  Okay.  Is that it? 

  BOARD MEMBER MILLER:  Can I just clarify? 

  CHAIR GRIFFIS:  Yes. 

  BOARD MEMBER MILLER:  Did you say some 

responses were coming in on the 28th, the day that 

we're having the hearing? 

  CHAIR GRIFFIS:  The day we're having 

closings, yes. 

  BOARD MEMBER MILLER:  Okay.  Could they 

come in by noon? 

  CHAIR GRIFFIS:  No, they need two weeks.  

We have got to create -- 

  BOARD MEMBER MILLER:  No, I just mean -- 

  CHAIR GRIFFIS:  -- a response to a 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433 

 498

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

response, and then we have volley back. 

  BOARD MEMBER MILLER:  Just in advance, so 

we can read them ahead of the time of the hearing, the 

closing like by noon.  Is that a problem? 

  CHAIR GRIFFIS:  As soon as they come in, 

let's have them, but I would say on the 28th, but we're 

going to have time to read them. 

  BOARD MEMBER MILLER:  I thought that was 

for -- 

  CHAIR GRIFFIS:  Not for that hearing.  We 

have got the decision making to do.  Okay.  Anything 

else?  Everyone clear?  Thank you all very much.  This 

will conclude, of course, the 14th of October 2003 

hearing. 

  (Whereupon, at 8:41 p.m. the public 

hearing was concluded.) 

 

 

 

 

 

 

 

 


